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1. Why write this paper?

The resource industry has always been a major contributor to the Queensland economy. In the
last decade particularly, the pace and scale of resource development has grown rapidly, leading
to great economic rewards, from which all Australians have benefitted. This rapid growth
however, has placed enormous strain on some communities and environments.

Since 2004, regulation of the mining industry, particularly the development of coal seam gas
(CSQ) extraction, has not kept pace with development.

The research for this project commenced in 2011 at a time when most stakeholders were
dissatisfied with the regulatory framework, which was piecemeal and complicated. This
discussion paper was conceived in the hope that there may be ways to avoid the confusion and
conflict that has characterised the rise in CSG development in the future.

It is arguable that the assessment and planning framework developed to respond to the rapid
rise in CSG development is still in the experimental stage. It was decided therefore to use CSG
as a case study to examine how the CSG industry has developed, how it is regulated and
identify flaws in the regulatory process. The aim was also to see how rapid resource
development has been managed elsewhere and if any other models might be appropriate to
better plan for future resource development of this kind and to head off disputes that add cost,
delay and disruption, and result in the lingering dissatisfaction of the ‘losing’ parties.

CSG is just one example of many pressures on our environment and society. It was chosen
because it starkly exposes the different perspectives and values of stakeholders.

The purpose of the new assessment framework is to reduce ‘green tape’ to encourage greater
CSG development. The purpose of the new planning framework is to address concerns about
the impact of mining development on farmland. So far, these changes do not appear to reduce
complexity or address other concerns - social, environmental or economic - that have also been
the focus of considerable public debate.

In conducting research for this paper, it also became clear that there is a widespread (and
worldwide) sense of frustration with elected officials because people feel they cannot influence
the important decisions that affect them. There is a growing sense too that much conflict around
rapid development of industries such as CSG may be avoidable if all stakeholders are brought
together before an industry is developed or its footprint radically changes.

Much of the disputation has been characterised as conflict between private property rights
(between landowner and miner), leaving individual landowners and mining companies to
negotiate private arrangements. While the recognition of broader concerns about agricultural
security has led to policy reform, other public interest concerns such as impacts on communities
and the environment remain unaddressed. There is a sense across communities that ‘due
process’ has not been given to these broader issues and there is no cohesive community view
that the mining framework enables self-interest and the common good to co-exist.

This paper aims to promote discussion on forms of ‘land use governance’ within our democracy.
The ideas for better forms of consultation and greater public participation in land use
governance sprang from the research that was carried out by one part-time researcher and a
dedicated team of volunteer lawyers and law students over the last 18 months. The paper
invites comment on the different ideas it contains for expanding or introducing participatory
mechanisms into land use assessment and planning. Such mechanisms, if properly constructed
and framed will potentially minimise impacts on property rights, environmental concerns and
economic and social sustainability, particularly in light of the fact that developmental pressures
are unabating and many concerns remain unresolved.

Down to Earth — Chapter 1: Why write this paper? 5



Governments struggle in meeting the demands and expectations of the community and

managing the pressures we face, particularly the greater competition for natural resources and

many cumulative pressures on communities and environments. More opportunities for inclusive
democratic involvement and public participation in such issues can potentially engender greater
community knowledge about an issue and understanding of other views and values and lead to

better policy, greater social cohesion, increased
public confidence in government, greater acceptance
of an industry and economic, environmental and
social stability.

With input from a wide range of interests and

perspectives, the aim of this study is to:

e make recommendations for the improvement of
‘land use governance’;

e suggest new mechanisms for informing decision-
making in land and resource use; and

e provide suggestions for changes that could be
made to the current and emerging legal
framework.

The paper seeks guidance on developing a
mechanism that:

(

&

Land use governance

In this paper, ‘land use
governance’ refers to the
various laws, structures,
processes, rules and
relationships aimed at assisting
governing bodies and various
other stakeholders to
understand, manage and
resolve competing land uses.’

~

e stakeholders (including government) would be willing to try;

o facilitates a sharing and understanding of stakeholders’ views and values and the issues

involved;

e incorporates the latest knowledge and information into the decision-making process; and

e promotes open dialogue based on respect and a
willingness to reach a shared and balanced
approach.

This paper invites comment through a series of
questions posed throughout the paper. While it asks
some questions about improving the project
assessment process, it does not seek input on
reducing the complexity of the current framework.
Instead, it considers another way — that of using a
broad participatory model to facilitate community
understanding of impacts in a longer-term context at
a regional or strategic level.

It particularly seeks the views of people who are
involved in or are directly affected by the CSG
industry. Your views will be incorporated into a final
report that will be published in late 2014.

Public participation
Tentative and mostly informal
steps have been taken in
Australia to involve community
participants in decision-making
in issues that impact on them.
The purpose of this discussion
paper is to elicit ideas for giving
new form and structure to such
participation, particularly in
complex issues such as
competing land uses.

~
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Outline of this paper

Chapter 2 is purely descriptive of the current regulation of the coal seam gas industry and
includes a comparative timeline of CSG development and CSG regulation (figure 1). It was
written to accommodate recent changes, but it is subject to further change over the coming
year. The focus of this chapter is on the framework for project assessment.

Chapter 3 outlines key issues about the assessment framework and where the regulation fails,
such as sufficiency of knowledge; management of risk; adequacy of consideration of the social
and economic impacts; consideration of cumulative impacts; consultative processes for
understanding direct impacts; and planning where mining and other issues intersect.

Chapter 4 introduces a number of ideas for addressing the issues of knowledge uncertainty and
cumulative impacts and seeks input on the effectiveness of current protective mechanisms.

Chapter 5 raises for comment a number of ideas for improving resource development
assessment and planning through better collaboration and participation.

Chapter 6 examines the role of politicians and government in public participatory processes,
suggesting that the direct participation of politicians may be essential if the values and concerns
of stakeholders are to be understood and respected. This part seeks comment on whether
these ideas are viable and realistic.

Chapter 7 discusses a possible participatory framework for Queensland and seeks input on
whether this is realistic, particularly if a public participation model is given legislative form and
support. Chapter 7 also includes a comparative timeline for major CSG developments in
Queensland since 2007 (figure 2).

Appendix 1 is a list all the questions asked throughout this paper.

Appendix 2 is a list of acronyms

Appendix 3 is a glossary of terms.

The paper concludes with an extensive list of references.

Down to Earth — Chapter 1: Why write this paper? 7



2. Coal seam gas:

A case study

This paper focuses on coal seam gas (CSG) as an example of a land use issue where most

stakeholders appear to be dissatisfied with the existing

decision-making processes. The

challenge of these processes is to take account of, or balance, the potential impacts of CSG

mining on social, economic and environmental factors.

Much of the information for this chapter was
researched in 2011 and 2012. Since then, there has
been massive CSG policy, legislative and regulatory
change. This chapter has been updated as of October
2013. However, many more changes have been
foreshadowed over the coming year, which may
render all or some of this information obsolete. In
addition, some of the other factual information
contained in this chapter, which when collected was
accurate, may now be out of date.

2.1. Introduction to coal seam gas

CSG is a form of natural gas that is found within coal
seams at depths of 300-1000 metres.® CSG is formed
through the break down of plant materials, a process
which can take millions of years.” CSG is
predominantly made up of methane and is held in
place within the coal fractures and seams by
pressurised water. This water is removed through a
process called ‘dewatering’ and the pressure is
subsequently lowered. It is this lowering in pressure
that allows the gas to flow.® Gas production increases
as the amount of ‘produced water’ that is pumped out
of the coal seam decreases.

a )

History of CSG mining
Exploration for CSG in
Queensland began in the
Bowen Basin in the 1970’s and
in the Surat Basin in the
1980’s.” However, CSG was
largely under-utilised until the
1990’s as it was considered to
be a waste product of coal
mining.’ In recent years, the
CSG industry in Queensland
has expanded significantly due
to improvements in the
technology associated with
CSG extraction® and the
introduction of a gas scheme
requiring a percentage of all
electricity produced in
Queensland to come from gas
fired power stations.®

&

CSG is a type of gas known as ‘unconventional gas.” Unconventional gas generally refers to
gas trapped within complex geological systems in a way that restricts flow.” As a result, most
forms of unconventional natural gas cannot be extracted without the use of technology.'® Shale
gas is another type of ‘unconventional gas’ that is contained within low permeability,
sedimentary rock."* ‘Conventional gas’ on the other hand, is more readily produced as it is

stored in reservoirs just below the surface.™

To extract CSG, wells must be drilled into the a )
coal seams.™ The most common technique is The mi

vertical drilling, although horizontal drilling can Wrﬁléntlr?eer;sare a number of different

also be used.” Vertical drilling involves drilling ios involved in CSG proiect

down into the target coal seam and then casing comparges |nvo| ved n fptrr? Jects

the ‘well’ with steel and concrete.*® Compared ;c;%s;s ; oqeec(:e’[rslsi:\?olilzosne}lentgs ©

with vertical drilling, horizontal drilling tends to el A it S S
haveI highgr gas productionhrates and oftlen Company, British éas International
results in better access to the target coa i ’
seam.'” Various combinations of these Q:Iré)v(;rliflwiﬁrgz,e?helll,s AGL Energy
techniques exist and research is currently being g 9y-

undertaken to improve drilling technologies."® \ D

Depending on the geology and permeability of

the coal seam, a technique known as hydraulic fracturing, or “fraccing’ is used to increase the

Down to Earth — Chapter 2: Coal seam gas: A case study



flow of gas." Fraccing involves injecting a fluid at high pressure into the coal seam. The exact

composition varies from well to well but most CSG companies have stated that water and sand

make up the majority of the fluid with chemicals only present in small amounts.”® Generally the
fluid will contain materials to keep the sand in suspension in the water and bacteriacides to

assist with pH control.”* The use of sand allows
the fractures in the coal seam to remain open
while the gas is being extracted.”

The Queensland Government has stated that
fraccing is only used in “areas where there is
low coal permeability or when the stress
regime of the geological formation is not
naturally conducive to high gas flows.”
Fraccing in the Bowen Basin is expected to
occur more frequently than the Surat Basin
due to the dense and pressurised nature of the
coal seams.” The Queensland Government, in

2011, estimated that 8% of gas wells drilled in Queensland have been fracced but that in the
future this figure will rise to between 10% and 40%.”

~

_

Other stakeholders

As well as miners, other stakeholders

involved in CSG mining include

farmers, conservationists, indigenous
people, government, business, health

groups and not-for-profit community
groups.

~

v

The majority of CSG exploration and production in Queensland continues to occur in the Bowen
and Surat Basins as well as the Galilee Basin. The Ipswich and Maryborough Basins have also

been identified as prospective basins for CSG.*®

Many of the CSG projects in Queensland involve not only the production of CSG but also

transportation via an extensive pipeline network
and the conversion of CSG to liquefied natural
gas (LNG) for export.** Many of the CSG to
LNG facilities are located in and around
Gladstone although proposals for LNG plants
have been put forward in other areas in
Queensland. CSG is also transported directly
via pipeline to a number of gas-fired power
stations.

The ability to mine CSG and coal in the same
area means that overlapping CSG and coal
mining tenures is increasingly becoming an
issue. The main concern for coal miners is that
areas may be excluded from coal exploration
and production if a CSG tenure is also granted
in the same area, particularly when there is an
extended period of time between CSG
exploration and production.* The Queensland
Government is in the process of reviewing the
legislative regime governing overlapping
tenures granted under the Mineral Resources
Act 1989 (Qld) and Petroleum and Gas
(Production and Safety) Act 2004 (Qld) (P&G
Act) to resolve the on-going concerns of the
coal and CSG industries.

~

_

CSG at a glance

As at September 2011, there were
20 CSG projects in Queensland
with a further 29 CSG projects
proposed.”” Each project may
include gas fields, pipeline
networks, waste water
storage/treatment and processing
plants.

4,489 gas wells have already been
drilled across Queensland and it is
estimated that 40,000 gas wells
will be drilled over the life of the
CSG industry, predicted to extend
for 25 to 30 years.*®

It is estimated that Australia
contains over 169,000 petajoules
of CSG or 250 trillion cubic feet.”

v

A comparative analysis of the history of the development of the CSG industry and the legislative
regulation of the industry can be seen in Figure 1.

Down to Earth — Chapter 2: Coal seam gas: A case study



2.2. Overview of regulatory framework

The regulatory framework needs to manage a range of largely competing interests — mining and
development, water, environment, access and social issues, and the interests of government
itself. The government has been lobbied by industry to enable further development of the CSG
industry while concerns have been raised by other stakeholders regarding the potential social
and environmental impacts of CSG extraction.

The various laws and policies regulating the CSG industry are very complex. A number of
different legislative instruments apply to CSG projects. Compounding the level of complexity
found in the regulatory environment of this industry is that the legislative and administrative
regime governing the grant and on-going regulation of the CSG industry is currently in a state of
flux with recent legislative amendments, changes to the administrative oversight bodies and the
fact that the legislative framework in a number of significant areas is currently being reviewed by
the State Government. These reforms may significantly alter the way the CSG industry is
regulated.

Currently, the CSG industry in Queensland is regulated by both State and Commonwealth

legislation. The main legislation which applies to the CSG industry includes the:

e Environment Protection and Biodiversity Conservation Act 1999 Act (Cth) (EPBC Act)- which
regulates 'matters of national environmental significance';

e Petroleum Act 1923 which regulates certain petroleum and natural gas activities;

e P&G Act — which regulates petroleum and gas exploration tenure, safety, production and
pipelines in Queensland;

e Environmental Protection Act 1994 (Qld) (EP Act) which outlines Queensland's
environmental regulation. Regulatory measures affecting the CSG industry include
environmental authorities and protection policies; environmental impact statement (EIS)
processes; duty to notify of environmental harm; as well as environmental evaluations and
financial assurance measures;

e Strategic Cropping Land Act 2011 (Qld) (SCL Act) which provides a framework for access to
agricultural land for development activities;

e Water Act 2000 (QId) (the Water Act) which provides a framework for ground water
regulation, including planning and use of water, standards, and statutory governance of
water services;

o Water Supply (Safety and Reliability) Act 2008 (Qld) (the Water Safety Act) which regulates
CSG interactions and direct impacts associated with drinking water supply; and

e GasFields Commission Act 2013 (Qld) establishes the GasFields Commission as an
independent statutory body.

It is important to note that CSG is not subject to the planning provisions under the Sustainable
Planning Act 2009 (Qld).

(Further policy reforms by State Government )
The Queensland Competition Authority on behalf of the State Government is undertaking an
investigation into the State’s regulation of the CSG industry. The final report is due by 31
January 2014. The report is to include a comprehensive review of the Queensland
Govern3Tent’s approach to regulating the CSG industry, including options for regulatory

reform.

The Modernising Queensland’s Resources Acts Program (MQRA) is a current initiative of the
Queensland government whose stated purpose is to further reduce regulatory burden by
modernising Queensland’s tenures administration legislation for all resource types through the
phased development of a common resources Act.*® This policy initiative, if progressed into
legislation will result in five Acts, including the Mineral Resources Act 1989 (Qld), the Petroleum
Cct 1923 and the P&G Act and combining them into a single common resources Act.®* The J

Down to Earth — Chapter 2: Coal seam gas: A case study 10



(overlapping tenure legislative framework is also currently under consideration which, if )
amended, may significantly alter the interaction between the coal and CSG industries.*

The Queensland Government is also undertaking a review of the Strategic Cropping Land Act
2011. Public consultation recently closed on the State Government’s discussion paper seeking
stakeholder feedback regarding possible legislative amendments. The Queensland government
is also proposing to develop and put before parliament by December 2013, the Regional
Planning Interests Bill 2013 (Qld) (Regional Planning Bill) which will implement a number of
new regional plans. It is understood that the Regional Planning Bill will include strategic
cropping land as a regional planning interest and will incorporate the outcomes of the review.

The regulation of CSG water management is also under review which includes consideration of
the Water Safety Act. The Coal Seam Gas Water Management Policy 2012 states that
legislative amendments to the Environmental Protection Regulation 2008 (the EP Regulation)
will provide for water quality standards to ensure that CSG water will no longer be regulated as
waste water.*

The red tape reduction reforms for mining and the green tape reduction reforms for

environmental matters by the Queensland government have resulted in recent reforms to the

CSG industry and it is likely that further reforms will be realised which may further impact on the
kregulatory regime governing the CSG industry. )

Reforms by Commonwealth Government

At the Commonwealth level recent amendments to the EPBC Act became law on 22 June 2013.
One of the significant changes which impacts on the CSG industry was the inclusion of a
provision that where a CSG development has or is likely to have a significant impact on water
resources it must be referred to the Commonwealth Environment Minister and will be subject to
a Commonwealth environmental impact assessment. The provisions also exclude the use of
existing bilateral agreements between States and the Commonwealth and removes State
involvement and resources for environmental impact assessments under the new EPBC trigger.
However, the Queensland and Federal Governments signed a memorandum of understanding
in the week of 14 October 2013 accrediting Queensland environmental approvals processes for
EPBC Act assessment. The Federal Government has indicated 12 months for the bilateral
approvals process to be implemented.

Resource management

The P&G Act sets out the regulatory framework for many of the technical, economic and social
aspects of CSG mining, including land access, royalties and annual rent. Under the P&G Act,
CSG is classified as a type of petroleum and is the property of the state.’ In order to lawfully
extract CSG, a CSG company must first obtain an authority to prospect and then a production
resource authority under the P&G Act. There are a number of different resource authorities
which allow various ‘authorised’ and ‘incidental’ activities.>® An example, of another type of
resource authority for a CSG project is a pipeline licence.

In addition there are complex provisions dealing with the grant process where there is an
overlap between a CSG application or tenure with a coal or oil shale application or tenure.* The
overlapping tenure regime is complex and the policy and legislative framework regarding
overlapping tenures is currently under consideration by the State Government.

The information relied on by the Department of Natural Resources and Mines (DNRM) when
deciding whether to grant a particular resource authority is not generally publicly available.
However, the legislation does specify the criteria and material which must be considered by the
decision maker when deciding whether to grant the resource entitlement.

Down to Earth — Chapter 2: Coal seam gas: A case study 11



For both the grant of an authority to prospect and a production tenure the Minister must
consider whether the CSG company meets the capability and eligibility criteria. The ‘capability
criteria’ includes: the financial and technical resources of the CSG proponent and the capability
of the CSG proponent to carry out and manage petroleum activities.” Additional matters include
approval of the development plan, whether there is an approved environmental authority and
any other special criteria specified by the Minister.

There are a number of mandatory conditions for resource authorities. Key mandatory conditions
for both the pre-requisite authority to prospect tenure and for a production tenement include:

o requirements in relation to negotiating with landowners;

o to have a work program or development plan, water monitoring and drilling; and

. decommissioning wells.*

There are also tenure specific mandatory conditions, for example, obligations to relinquish sub-
blocks in respect of an authority to prospect resources authority.* Some of these issues are

considered in more depth below.

Under the P&G Act there are various cost liabilities on the CSG proponent that are payable to
the State Government. Costs associated with application fees, annual rent and royalties are
specified under the Petroleum and Gas (Production and Safety) Regulation 2004 (Qld) (the
P&G Regulation). Annual rent is payable to the Chief Executive of the DNRM for each square
kilometre or sub-block that is included within the resource authority area.”* Royalties are paid to
the state in exchange for the right to use the petroleum resources.*

Assessment of coordinated
development

The State Development and Public Works
Organisation Act 1975 (Qld) (SDPWO
Act) applies to CSG projects that are
declared ‘coordinated’ by the Coordinator-
General. The functions and duties of the
Coordinator-General include undertaking
and commissioning investigations,
preparing plans, devising ways and
means and giving directions that may be
necessary or desirable to secure the
proper planning, preparation, execution,
coordination, control and enforcement of a
program of works, planning developments
and environmental coordination.*°

If CSG projects are not declared
‘coordinated’ under the SDPWO Act, they
are assessed and approved under the
legislative framework contained in the
P&G Act and the Environmental
Protection Act 1994 (Qld) (the EP Act).
This is discussed later under ‘Regulatory
framework for land access and
agricultural interests’ and ‘Environment
and planning regulation.’

When declaring a ‘coordinated project,’

~

_

~

CSG projects declared significant

The Australia Pacific LNG Project, which
is a joint venture between ConocoPhillips
and Origin Energy, involves the
development of CSG resources, a 450
kilometre underground main transmission
gas pipeline and a processing plant and
export facility.

The Gladstone LNG Project was
proposed by Santos Ltd and Petronas
and involves the development of a
number of CSG fields around Roma,
Emerald and Taroom, a 435 kilometre
gas transmission pipeline, a liquefaction
and export facility, port dredging and
associated infrastructure.

The Queensland Curtis LNG Project was
proposed by QGC and involves the
expansion of QGC'’s existing CSG
operations in the Surat Basin, an 800
kilometre network of gas pipelines and an
LNG plant and export facility.*

J

the Coordinator-General must be satisfied that appropriate environmental assessment will be
carried out under the EP Act and must consider the potential effect of the project on
infrastructure and employment as well as the strategic significance of the project to the locality,
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region or state.”” The Coordinator-General must also consider a pre-feasibility assessment of
the project, including how it satisfies an identified need or demand and complete a separate
statement detailing the proponent's financial and technical capability to complete an
Environmental Impact Statement (EIS).*”® Even if a project satisfies one or more of the criteria to
be declared a 'coordinated project', the Coordinator-General is not bound to make the
declaration in favour of the project.*

The Coordinator-General oversees the development assessment process for ‘coordinated
projects’ and if an EIS is required, can ask the CSG company to undertake public notification
and state a period within which comments may be made. If an EIS is not required, the
Coordinator-General must be satisfied that an appropriate EIS will be carried out under another
legislative regime, such as under the EP Act, before declaring the project ‘coordinated.” The
time frame for preparing an EIS was recently shortened from 24-months to 18-months.*

The EIS process until approval in Queensland is:

¢ initial advice statement including scope produced by the proponent;
Terms of Reference (ToR) developed by the relevant department;
EIS developed by the proponent;

public review and comment; and

decision whether to approve the proposal by the department.

For all CSG ‘significant’ projects which require an EIS, a Social Impact Assessment (SIA) may
be required to be prepared (an EIS that is prepared under the EP Act may also consider the
social impacts of the proposed development but there is no requirement to prepare a separate
SIA). The SIA forms part of the EIS and must address the impact of the project on
demographics, economic factors, health and well being, institutional issues and amenity.>*

The Coordinator-General must consider all submissions and any materials which are relevant
when deciding whether to approve a ‘coordinated project.” The Coordinator-General releases a
report outlining the conditions which must be included in the resource authority (under the P&G
Act) and environmental authority (under the EP Act). This report is provided to the Department
of Environment and Heritage Protection (DEHP) and to DNRM so that the conditions may be
included in the relevant authorities.> Any other conditions that are included by DEHP or DNRM
must not be inconsistent with the Coordinator-General’s conditions. The Coordinator-General’s
Report for the EIS of the project lapses after three years.>

The SDPWO Act allows the Coordinator-General to recover from the CSG company the
reasonable cost of obtaining advice or services that the Coordinator-General considers is
necessary to decide an application or take action relating to a coordinated project.* For
example, the Coordinator-General may “seek to recover from the proponent (CSG company)
the costs associated with commissioning an independent report into a particular aspect of the
project proposal that the Coordinator-General considers is necessary to evaluate the project’s
EIS.” However, there is little available information about how frequently the government has
sought to recover costs or the amount of costs that may have been recovered by Government.

Environmental assessment of CSG proposals

In Queensland, you need to apply for an environmental authority (EA) to undertake an
environmentally relevant activity such as CSG. The EP Act sets out the regulatory framework for
the environmental aspects of CSG mining.

The Environmental Protection (Greentape Reduction) and Other Legislation Amendment Act
2012 (Greentape Reduction Act) recently amended the EP Act. These amendments
commenced on 1 April 2013. The purpose of the regulatory reform was to simplify the
assessment of EAs and to provide an integrated assessment process. These amendments
have impacted the assessment of CSG activities.
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Environmental regulation of CSG prior to the Greentape Reduction Act

Prior to the introduction of the Greentape Reduction Act, CSG activities were classified as either ‘level 1’
or ‘level 2’ (the decision making processes which apply to level 2 CSG activities are similar to level 1 CSG
activities. However, for level 2 CSG activities there was generally no right to comment or make
submissions on applications for environmental authorities). CSG mining activities that were considered
level 1 included those that were likely to have a significant impact on an environmentally sensitive area or
involve the construction of pipelines of more than 150 kilometres in length, high hazard dams or the
injection of waste fluids into aqwfers To obtain an environmental authority for a level 1 activity, a CSG
company was required to lodge an application with DEHP that mcluded an environmental management
plan detailing proposed environmental protection commitments.®

The Guideline for Preparing an Environmental Management Plan (EMP) for CSG Activities assisted CSG
companies to understand the requirements of EMPs by describing a preferred structure that addresses
potential environmental impacts on air, noise, land and water as well as other i issues associated with the

payment of financial assurances, the use of dams and waste management options.*®

DEHP was required to decide whether or not an EIS will be required for Ievel 1 CSG activities within ten
business days of receiving the application for an environmental authorlty The Department of
Environment and Heritage Protection (DEHP) must have considered things such as the principles of
Ecologically Sustainable Development (ESD) as set out in the National Strategy for Ecologically
Sustainable Development (NSESD), best practice environmental management for the proposed activities,
the character and resilience of the recewmg environment and the public interest when deciding whether
to approve the environmental authonty For projects that were declared ‘coordinated’ under the SDPWO
Act, all conditions for the environmental authority that are stated in the Coordinator-General’s report for
the project must have been included in the environmental authority that was issued by DEHP.?" In
addition, any other condition that was imposed on the enwronmental authority must not have been
inconsistent with the Coordinator-General’s conditions.®

When deciding whether to approve an application for an environmental authority, DEHP must have
considered any submissions or resource authority applications which have been made under the P&G
Act.® If DEHP approved an appllcatlon for an environmental authority it must have imposed conditions as
it saw necessary or desirable.®* Some of the conditions which may have been imposed include requiring
a CSG company to carry out monitoring programs and give relevant information. Importantly, DEHP could
|mpose conditions that continue to apply after the environmental authority had ended or ceased to have
effect.®® The majority of environmental authorities for CSG mining activities were approved with
conditions.

J

CSG companies must now obtain an EA under the EP Act for each CSG project that they
undertake. That is, one EA may apply to a number of different resource authorities that are
issued under the P&G Act but collectively, constitute one CSG project.

All applications for major CSG production, gas pipeline and liquefied natural gas (LNG)
processing plant projects must go through an EIS process. The EIS may be carried out under
the SDPWO Act or through the EP Act. Requirements for an EIS under the SDPWO Act are
outlined above. At the end of the EIS process, projects may be granted an EA that includes
conditions for the minimization of environmental harm.

Small-scale CSG operations or exploration activities may not require an EIS but will still need to
undergo assessment and public notification processes as part of the EA process.

CSG applications may also need to be referred to the Australian Government for assessment
under the Environment Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC Act),
which can impose conditions on the project to protect specific matters of national environmental
significance. All of the approved CSG-LNG projects to date have been subject to this process
and can be referenced in the Coordinator-General's report for each individual project.
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The Queensland government has also implemented a number of plans and strategies aimed at
ensuring that the conditions imposed under the EAs are complied with. This includes the
DEHP’s Enforcement Guideline to assist in choosing an appropriate enforcement response and
the preparation of an Annual Compliance Plan which targets areas for specific compliance
programs which includes the CSG/LNG sectors. DEHP monitors and reports on compliance
activities undertaken as part of the compliance program.® In addition to compliance and
enforcement the DEHP in certain circumstances has the power to amend the CSG company’s
environmental authority or make determinations about the appropriateness of the management
criteria. However, CSG companies also have a role to play in monitoring and enforcement of
conditions.

The EPBC Act is Commonwealth legislation which aims to protect and manage nationally and
internationally important flora and fauna and ecological communities.®” The environmental
assessment process outlined in the EPBC Act is only triggered in circumstances where a matter
of national environmental significance is likely to be affected by a proposed development.®® An
amendment to the EPBC Act was introduced into Federal Parliament on 13 March 2013 to
provide that water resources are a matter of national environmental significance, in relation to
coal seam gas and large coal mining development.®® These provisions passed the Parliament
on 19 June 2013, and received Royal Assent on 21 June 2013.

Previously any CSG project and large coal development generally only required assessment
and approval under the EPBC Act if it is likely to affect a threatened species or ecological
community or another matter of national environmental significance.” While those projects
were referred to the Independent Expert Scientific Committee for advice on the impacts on
water resources the relevant Commonwealth Minister did not have the power to consider and
impose conditions directly relating to impacts on a water resource itself.

The recent legislative amendments include a ‘water trigger’ and allow the impacts of proposed
CSG and large coal mining developments on water resources to be assessed at a national
level. The Commonwealth Minister can also set appropriate conditions as part of project
approval to mitigate significant impacts on the water resource. The Federal Government has
released draft significant impact guidelines for the proposed water resources trigger but these
are not yet finalised.

As outlined earlier, the Queensland and Federal Governments have recently signed a
memorandum of understanding to accredit Queensland environmental approvals processes for
EPBC Act assessment. This ‘one stop shop’ for environmental EPBC Act approvals removes
the requirement to obtain separate State and Commonwealth approvals for EPBC Act triggered
projects. Any state assessment of matters of national environmental significance under the
EPBC Act must be separately identified in the approvals process and take into account relevant
Commonwealth guidelines, plans and policies. The Federal Government has indicated 12
months for the bilateral approvals process to be implemented.

Regulation of CSG water

The P&G Act permits a petroleum tenure holder to take or interfere with underground water in
the area of the tenure and to use the water for carrying out another authorised activity, without
the requirement for a separate water licence. The Land, Water and Other Legislation
Amendment Act 2013 (Qld) passed by Parliament on 2 May 2013 recently amended the P&G
Act to now enable a petroleum tenure to be able to use associated water for activities under
another petroleum tenure or beyond the tenure’s boundaries. Additionally a tenure holder may
allow an owner or occupier of land a limited right to use water for domestic purposes or stock
purposes (not intensive farming) within the tenure or on land adjacent to the tenure if owned by
the same person.
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Regulation of CSG water prior to the Greentape Reduction Act and other recent
amendments

Prior to commencement of petroleum production, CSG companies were required to undertake a baseline
assessment of groundwater using “all best efforts” to acquire all information regarding relevant bores in
that area.”’ The Guideline for Undertaking a Baseline Assessment provided information about the
purpose of baseline assessments, the legislative requirements that must be met and technical advice on
the mechanisms for undertaking the assessments.”

For mining activities outside of CMAs, CSG companies were also required to prepare underground water
impact reports within 14 months of the grant of the operating tenure. Before an underground water impact
report came into effect, a CSG company was required to negotiate and enter into a ‘make good’
agreement with any landholders who own bores that may have impaired capacity.73 The ‘make good’
agreement must have addressed the reason why the bore has impaired capacity, the measures which the
CSG company will take to ensure that the bore owner has access to a reasonable guantity and quality of
water and any compensation payable to the bore owner for the impact on the bore. *The obligation to
report is ongoing, generally within three year periods. Thus monitoring and assessment responsibilities
fall on CSG companies.

In areas that have been declared CMAs, the QWC was responsible for the preparation of underground
water impact reports.75 The cost of preparing the underground water impact reports was covered by a
CSG industry levy.”

The Guideline for Preparing an EMP for CSG Activities provided a hierarchy of methods for dealing with

waste in CSG water. Preferred management options included:

e injection where detrimental impacts on the environment are unlikely;

e untreated use where the CSG water can be used without substantially changing its composition;

e treatment and use where the CSG water can be treated to an appropriate quality for the proposed
use; and

 direct supply to a water service provider.”

Non-preferred management options included:

o disposal into evaporation dams where there is no feasible alternative for using, treating or disposing
of the CSG water;

e disposal via injection where a detrimental impact is likely; and

 disposal to surface waters and disposal to land unless it is approved for beneficial use.”

An EMP must have also included details about the likely quantity and quality of produced water and
proposed methods for managing the water.”

The CSG Water Management Policy prohibited the continued use of evaporation dams as the primary
means of disposing of CSG water and contains requirements relating to the lining of storage ponds.®’ The
Policy also outlined a waste management hierarchy for the treatment and disposal of brine and solid salt.
The most preferred option for dealing with brine and solid salt was waste re-use or recycling by chemical
processing or treatment of residues to create useable products.?’ Other possible management options
included injecting or disposing of the brine.*

J

The Water Supply (Safety and Reliability) Act 2008 (Qld) provides a regulatory framework to
protect public health where CSG water may impact on town drinking water supplies.® It also
applies where CSG operators undertaking a water supply service such as supplying treated
CSG water for the purposes of a municipal drinking water supply. Under this framework, a CSG
company must have an exclusion decision or a recycled water management plan (RWMP)
before supplying recycled CSG water to a drinking water source.®* A RWMP must demonstrate
how any risks associated with variations in the quality of the water will be managed and include
an assessment of the risks of various hazards specific to CSG water.®* CSG companies can
apply for an exclusion from the requirement to have an approved RWMP if they believe that
there will not be a material impact on communities’ drinking water supplies.®® Where the CSG
water provider owns infrastructure (such as pumps, ponds or pipelines) and intends to charge
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for the supply of the CSG water to another party, it will need to be registered as a service
provider.®’

If the CSG water provider wishes to supply the CSG water for another purpose (for example,
water supply for an environmentally relevant activity) it must also obtain a water licence under
the Water Supply Act.®®

The impacts of the extraction of CSG water on groundwater supplies are managed under the
Water Act and the environmental management of CSG operations, including the management
of CSG water, is dealt with under the EP Act.

Amendments to the Water Act provide for management of impacts on underground water
caused by petroleum mining activities. These were previously outside the water regulatory
framework. The Water Act provides a separate underground water management framework for
petroleum industry proponents. This framework requires:

1. petroleum tenure holders to monitor and assess the impact of the exercise of
underground water rights on water bores and to enter into and “make good” agreements
with the owners of bores;

2. requires the preparation of underground water impact reports that establish underground
water obligations including obligations to monitor and manage impacts on aquifers and
springs; and

3. management of the cumulative impacts of the exercise of 2 or more petroleum tenure
holders’ underground water rights on underground water.®

CSG water is considered to be a waste product as defined under the EP Act and is managed
under the EP Act and as such requires an EA which specifically provides for the disposal of the
waste. The role of the Coal Seam Gas Water Management Policy 2012 is to provide guidance
to CSG operators in relation to the management of water under their EA and supports the
beneficial use of waste water. For example, managing CSG water may include a water
treatment facility and using treated CSG water for dust suppression.

In all but exceptional circumstances evaporation dams are banned as a management option for
CSG water and existing CSG operators are required to decommission remaining evaporation
dams.®® The policy provides for a management hierarchy:

e Priority 1 — CSG water is used for a purpose that is beneficial to one or more of the following:
the environment, existing or new water users, and existing or new water-dependent
industries.

e Priority 2 — After feasible beneficial use options have been considered, treating and
disposing CSG water in a way that firstly avoids, and then minimises and mitigates, impacts
on environmental values. '

Alternatively a CSG water provider can obtain a specific beneficial use approval under the
Waste Reduction and Recycling Act 2011. Where a specific beneficial use approval under the
Waste Reduction and Recycling Act 2011 is obtained it is not considered waste within the
meaning of the EP Act.

The Waste Reduction and Recycling Act 2011 authorises particular beneficial uses of CSG
water and what would otherwise be CSG related wastes. For example a CSG company can use
the water that is produced through their CSG mining beneficially by making it available for
agricultural, mining, industrial or urban purposes.* Some of the more innovative beneficial uses
which have been proposed include using the brine in glass manufacturing and fish breeding
experiments.®

The Queensland government has also established the CSG Enforcement Unit (the CSGEU)
which includes environmental and groundwater experts, petroleum and gas safety specialists
and staff specialising in land access issues.** The CSGEU manages complaints about CSG
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activities and coordinates the delivery of compliance activities.®® It also regulates and builds
community confidence in the CSG industry. The CSGEU is also responsible for sampling
groundwater bores and verifying the monitoring data that is being supplied by CSG
companies.”® The CSGEU is funded by the Queensland Government.®’

Regulatory framework for land access and agricultural interests

In 2010, the Queensland government released the Land Access Code which forms part of the
policy framework developed with assistance from the Land Access Working Group that was
established to encourage collaboration between the agricultural and resources industries (The
Working Group was made up of representatives from AgForce, the Queensland Farmer’s
Federation, Australian Petroleum Production and Exploration Association and the Queensland
Resources Council). The Code states best practice guidelines for communication between CSG
companies and landholders and imposes mandatory conditions on CSG companies concerning
the activities which are conducted on private land.”® The Code provides a number of general
principles for establishing and maintaining good relations between CSG companies and
landholders including liaising in good faith and respecting the rights of the landholder and the
CSG company.”

Since then the Queensland Government has established an implementation committee
comprising of senior representatives of the Gasfields Commission Queensland, AgForce,
Queensland Farmers' Federation, Queensland Resources Council, Australian Petroleum
Production and Exploration Association and the Association of Mining and Exploration
Companies to implement the Governments land access reforms contained in the Government’s
Six Point Action Plan. '® According to that document the six priority actions include:

e Conduct and compensation including the review heads of compensation to ensure no cost or
erosion of landholder rights and the expansion of the Land Court jurisdiction to include
conduct;

e A single Land Court accredited form of independent alternative dispute resolution (ADR),
integrated into the Land Court;

e Conduct and Compensation Agreements (CCA) to be noted on title by companies;

o Parties can agree to opt out of the Land Access Framework (at the election of the landholder
if both parties agree);

e Development of standard CCAs for mineral, coal and coal seam gas industries in partnership
with the resource and agricultural sectors; and

¢ Review and rationalise information sources into a single resource for landholders and
resource companies. '

However, the document also recognised that in order to give effect to many of those land
access reforms legislative amendment will be required.

The Strategic Cropping Land Act 2011 (Qld) (the SCLA) aims to identify and protect land that is
highly suitable for cropping, manage the impacts of development on that land and preserve the
productive capacity of that land for future generations.'® Development has a permanent impact
on Strategic Cropping Land (SCL) if it prevents the land from being cropped for at least 50
years or if the land cannot be returned to its pre-development condition.'® If a particular type of
development is considered to have a permanent impact on SCL, the development will only be
allowed in exceptional circumstances.'™ Under Chapter 4 of the SCLA exceptional
circumstances can be determined by way of regulation or on the making of an exceptional
circumstances decision. Resources authorities including CSG authorities cannot be prescribed
as excluded by regulation. The prescribed fee for making an exceptional circumstances
application under section 124(e) of the SCLA is $ 49 546.'

The former DERM published several trigger maps on its website that show areas of potential
SCL.™ If land is shown as potential SCL on the trigger map, a CSG company must either
comply with the Standard Conditions Code for SCL which sets out a simplified compliance
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framework for certain activities that are considered to only have a temporary impact or no
additional impact on SCL, or provide an assessment of the impacts of their proposed CSG
project to DEHP so that conditions can be imposed.'” The impacts on SCL will then be
assessed as part of the environmental authority application under the EP Act."®® Some of the
activities which are listed in the standard conditions code as only having a temporary impact on
SCL are access tracks, CSG wells and certain exploration activities.’® An eligible person,
including amongst others, the landowner or a CSG company who has a resource entitlement,
application or tender may apply for a validation decision in relation to the SCL. The validation
decision assesses whether the land complies with the criteria for SCL as set out in the SCLA in
order to determine whether the land complies with the zoning criteria in order to be classified (or
note) as SCL under the SCLA..'*°

A CSG company that holds a resource authority under the P&G Act is granted land access
rights which allow them to cross land to enter the area of the authority and for the purposes of
carrying out activities on the land that are reasonably necessary to allow the crossing of the
land in certain circumstances.™ However, these rights can only be exercised with the
agreement of each landholder.™” The only exception to the rule requiring an access agreement
for access to cross the land is where the exercise of this right is reasonably required to preserve
life or property due to the existence of a dangerous situation or emergency which exists or may
exist.'”® The P&G Act prohibits a landholder from unreasonably refusing to allow a CSG
company to enter their land when requested.™™ If a landholder unreasonably refuses, the matter
can be referred to the Land Court for determination.'™

Different land access requirements also apply depending on whether a CSG company is
seeking access for advanced or preliminary activities. For preliminary activities, which have no
impact or only a minor impact on the business or land use activities of the landholder, a CSG
company may enter land by providing a written notice at least ten business days before the
proposed entry unless agreement to enter earlier is provided by the relevant owner or
occupier.™*® For advanced activities, which have a significant impact on the business or land use
activities of the landholder, a CSG company can only access the land by entering into an
‘appropriate’ conduct and compensation agreement (CCA) with the landholder.'” An
‘appropriate’ CCA is an agreement about the liability of a CSG company to compensate the
landholder for the advanced activities that will be conducted on their land."®

Compensation under a CCA can be paid for any ‘compensatable effect’ which includes:

e reduction in the value of the land;

reduction in the use made of the land;

costs;

damages for loss arising from the authorised activities that will be conducted on the land;
accounting or legal costs which the landholder necessarily and reasonably incurs in
negotiating the CCA; and

e any other consequential damages."”

A CCA must also contain provisions relating to how and when the CSG company can enter the
land. A CCA does not apply where the petroleum authority holder owns the land, has another
legal right to enter the land except under an easement, a deferral agreement is entered into or
the entry is preserve life or property or because an emergency exists or may exist.'*

Regulating cumulative impacts in Queensland

Cumulative impacts are the successive, incremental and combined impacts of one or more
activities on society, the economy or the environment. Cumulative impacts result from the
aggregation and interaction of impacts on a receptor and may be the product of past, present or
future activities.’ A receptor in this case is the entity experiencing or receiving the impact. This
could be an individual, a town, river, industry or species. Cumulative impacts are best
understood from the experience of the receptor.

Down to Earth — Chapter 2: Coal seam gas: A case study 19



Cumulative impact has been defined in the Environmental Impact Statement (EIS) for the Surat
Gas Project as ‘changes to the environment that are caused by an action in combination with
other past, present and future human actions.”'?* The definition comes from a 1999 Canadian
report produced for the Canadian Environmental Assessment Agency to assist practitioners to
produce cumulative effects assessments in line with environmental assessment legislation.

CSG companies are required to consider the cumulative nature of impacts.

Cumulative social impacts
The Coordinator-General has developed a guideline for social impact assessment (SIA) which
provides that:

The Department of State Development, Infrastructure and Planning recognises that cumulative
impacts represent a challenging issue. While obvious cumulative impacts on the population,
workforce, accommodation, housing, and social infrastructure can be identified in social impact
assessments, government’s need to identify the exact nature of cumulative impacts at a local and
regional level. It is important to further develop an understanding of cumulative impacts in order to
enable government, local governments, industry and the community to better plan for the negative
impacts as well as maximise likely project benefits.'*®

The Guideline also outlines a number of factors which allow identification and understanding of
cumulative social impacts, including other social impact assessments, government, community
and industry initiatives and national and international best practice and research."*

Cumulative environmental impacts

For CSG projects which have an EIS approval process, cumulative impacts are considered.
However, there is no definition of what cumulative impacts are and which ones are required to
be considered. Also where cumulative impacts of a project overlap in time with another project
or where another project is proposed in the same area, the information available to proponents
can be limited and therefore the consideration of the cumulative impacts may not be
comprehensive and of limited value.

Arrow Energy’s Surat Gas Project EIS, which closed for pubic review in June 2012, provides a
chapter on cumulative impacts which highlights
the concern that ‘there is no standard . ™\

methodology in Queensland for the

assessment of cumulative impacts as part of L.

an EIS and there are no specific requirements “Cumulative impacts”

in the IegiSIation as to how cumulative impaCtS Cumulative impacts are the total of

should be addressed** (see 3.3 later). all impacts on a community that
have occurred, are occurring, and

The Office of Groundwater Impact Assessment will likely occur as a result of any

(OGIA) provides the groundwater management action or influence, including direct

functions previously carried out by the and reasonably foreseeable

Queensland Water Commission (QWC) indirect impacts.

following the cessation of the Queensland

Water Commission’s functions on 1 January \_ )

2013. OGIA is an independent entity
established under the Water Act 2000 and requires that the General Manager of OGIA carry out
its statutory functions independently. It also provides for a continuation of the existing industry
levy, and for revenue from the levy to be paid into a fund that is to be used by OGIA in carrying
out its functions.

OGlA’s responsibilities include monitoring and assessing the groundwater impacts of the coal
seam gas industry and assessing potential future cumulative impacts on groundwater and the
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Great Artesian Basin and developing management responses that help to minimise those
impacts.

Under the Water Act a Cumulative management area (CMA) can be declared by the Chief
Executive of DEHP if an area contains 2 or more petroleum tenures, including tenures on which
CSG activities operate and where there may be cumulative impacts on groundwater resulting
from water extraction by the tenure holders. When a 'cumulative management area' (CMA) is
declared in an area of concentrated CSG development where the impacts on water levels
caused by individual CSG projects overlap, OGIA is required to prepare a cumulative
assessment of impacts of CSG water extraction, and develop integrated regional management
arrangements. These assessments and management arrangements are to be set out in an
'Underground Water Impact Report' (UWIR). When prepared, the UWIR is submitted to the
Chief Executive of the Department of Environment and Heritage Protection for approval.

An example of where a CMA has been declared is in the Surat Basin and the Southern Bowen
Basin which contains petroleum and CSG operations.*”® In Queensland, an UWIR has been
approved for the Surat CMA. The Surat UWIR includes:

maps showing predicted water level impacts

. an ongoing water monitoring strategy
. a management strategy for springs that could be affected by falls in water levels
. an assignment to individual CSG operators of responsibilities to carry out activities such

as specific parts of the water monitoring strategy.
2.3. Framework for dealing with knowledge uncertainty

Good decision-making in the face of uncertainty is a three step process:

¢ deciding whether or not the project should go ahead;

¢ if the project should go ahead, determining the conditions to be placed on the project to
address risks; and

e deciding on the framework for implementing these conditions and how risk management will
work in practice.

Two methods or principles that facilitate decision-making in the face of uncertainty are the
precautionary principle and adaptive management, with adaptive management also being a
potential method of implementing the precautionary principle.

Precautionary principle

When deciding whether to grant an environmental authority for a CSG activity, DEHP must
consider the principles of ecological sustainable development (ESD) set out in the National
Strategy for Ecologically Sustainable Development (NSESD). One of the principles of ESD
mentioned in the NSESD is the precautionary principle. The NSESD defines the precautionary
principle as follows:

Where there are threats of serious or irreversible environmental damage, lack of full scientific
certainty should not be used as a reason for postponing measures to prevent environmental
degradat|on

The various applications of the precautionary principle can be categorised into two broad
categories - strong and weak. Weaker definitions focus on uncertainty not being used as an
excuse to postpone action aimed at protecting the environment such as the one applied in
Queensland.'”® Requirements such as a “threat of serious or irreversible harm” and that
measures to protect the environment be cost-effective are often incorporated into the
definition.'” Strong definitions often require proof of safety**® or require action to protect the
environment regardless of the cost or magnitude of risk.”*! They also often assign burden of
proof and liability for harm caused."*
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For example, the Sustainable Planning Act 2009 (Qld) (the SPA) provides that all functions and
powers outlined in the SPA must be carried out in a way that advances the purpose of the SPA.
The SPA goes on to provide that advancing the SPA’s purpose includes applying the
precautionary principle.”’

In Telstra Corporation Ltd v Hornsby Shire Council*® Justice Preston identified two elements
that must be present for the precautionary principle to be relevant in the decision-making
process and factors that should be considered:
e There must be a threat of serious or irreversible damage, taking into account:

o the scale of the threat;

o the magnitude of the impacts;

o the timing and longevity of the impacts;

o the complexity and connectivity of the impacts;

o whether the impacts are manageable; the level of public concern and rationality of the

concern based on scientific evidence; and

o whether the impacts are reversible and the cost and difficulty of remediation.
e There must be a lack of full scientific certainty taking into account the:

o sufficiency of evidence;

o level and kind of uncertainty; and ( \
o potential to reduce uncertainty in an
economic and timely manner. The precautionary principle
The precautionary principle gained
The considerations that need to be taken into global recognition in the 1992 Rio
account when making a decision in line with Declaration on Environment and
the precautionary principle makes it Development, and is rapidly
particularly suited as a principle to be used in crystallising into a general principle of
the first step of the decision-making process. international law, if it is not one
The precautionary principle should however already.'* The principle is a part of
be implemented at all stages of the decision- domestic Australian law. There is
making process. however no agreed definition and
interpretation of the precautionary
Adaptive management principle.** Most definitions
While a precautionary approach is required emphasise that “an absence of
by legislation, a particular policy approach scientific certainty about the nature
called “adaptive management” has now been and likelihood of potential serious or
adopted in a range of resource and irreversible hazards does not lead to a
environmental areas. With the publication of a default position that such threats are
book by Holling in 1978, adaptive ignored.”* The principle is based on
management emerged as a method for the assumption that scientific certainty
managing natural resources through may be achieved too late for the
experimentation with a view to increasing implementation of effective responses
knowledge about the resource.™ Since that to environmental threats.**®
time it has become a preferred method for
natural resource management as it _ J

recognises that decision-makers do not have
all the information and it legitimises an experimental approach to management to reduce
uncertainties and improve management through time.

Although adaptive management is one method for addressing unknown and unintended impacts
when making important management decisions,™® it is also considered by some to be a method
for applying the precautionary principle. For example, the precautionary principle may be
applied by adopting a management approach that involves monitoring the impacts of
management or decisions based on agreed indicators, promoting research to reduce key
uncertainties, continually evaluating the outcomes and results and establishing an efficient and
effective compliance system.'** Adaptive management frameworks and the precautionary
principle are not mutually exclusive methods for dealing with scientific uncertainty.
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Adaptive management frameworks are distinguished from trial and error management by the

specific processes that are followed when making decisions. Adaptive management has a

specific structure involving setting specific goals, management objectives, hypotheses and

procedures for collecting, evaluating and using data.'* It typically involves a set up phase and

an iterative learning cycle. The set-up phase involves:

¢ defining the problem, including identifying stakeholders, risks and uncertainties involved;

e determining the goals and objectives for management;

o formulating evaluation criteria for determining whether a management action has been
successful;

e establishing the current state of the

system for a baseline; and - )\
e developing models on how the

resource is likely to respond to Adaptive management

different management options. The aim of adaptive management is to

“learn by doing” throughout the

The iterative learning cycle includes: management process.'** Adaptive
¢ selecting management actions based management is not just reacting to change

on the constraints and the relative or “using information as it becomes

costs and benefits of each action; available to modify decisions.”*
e implementing the management

actions; \ _J
e monitoring the response of the

actions; and

e evaluating the actions and feeding them back into the decision making process.

Moving through this iterative learning process as new information becomes available allows
technical and institutional learning to occur.**

For adaptive management to be effective there must be sufficient information to develop
testable hypotheses'’ and external effects must be distinguishable from the effects of
management actions.'*® Adaptive management is usually expensive so managers must be able
to apply what they have learnt from one management action to the rest of the resource being
managed.'*

The Queensland Government has stated that its CSG management framework is “based on
adaptive management principles that allow changes to be made over time as additional
information becomes available.”° The CSG Water Management Policy provides for the water
management plan (included in the environmental management plan produced by CSG
operators) to be reviewed annually. The Policy states that “this process implements an adaptive
environmental management regime where management criteria are established and evaluated
annually.”**

The Policy goes on to define an ‘adaptive environmental management regime’ as a “structured,
iterative process of optimal decision making in the face of uncertainty, with an aim to reduce
uncertainty over time via system monitoring and instigating change where required.”*
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O 3. Issues in coal seam gas governance

Although a number of positive steps have been taken by the Queensland and Australian
governments to manage land use conflicts and address the environmental, social and economic
impacts of the CSG industry, several regulatory gaps and governance issues remain.

Some of the key issues at project and regional levels are:

e adequacy and accessibility of scientific information;

e management of risk;

e adequacy and transparency of information relating to social and economic impacts;

e adequacy of consideration of impacts at different time scales (for example, long, medium,

short term) at different spatial levels (for example, local, regional, state);

sufficiency of consultation for determining impacts and informing decision-making;

¢ sufficiency of planning where mining and other issues intersect, including long-term planning
against cumulative impacts.

Some of the discussion of these issues in this chapter and later chapters is based on the laws
and policies that were in force prior to the introduction of the Greentape Reduction Act and
other recent legislative amendments, although much of the information remains valid.

3.1. Knowledge uncertainty and environmental impacts in coal seam gas
mining

Potential environmental impacts of coal seam gas mining

Although CSG production wells typically take up a small amount of space, they are often
located between 500 and 1000 metres apart and are connected to a network of water and gas
pipelines.’® The gas pipelines pump the CSG to a processing facility where it is compressed
and distributed to gas fired power stations or to an LNG conversion facility for export. Dams
used to store produced water and infrastructure such as desalination or reverse osmosis plants
also require a significant amount of space. Noise and dust associated with CSG mining can
affect ecosystem health, biodiversity, human health and wellbeing and community amenity.'>*
These impacts are amplified by the fact that the majority of CSG mining occurs in rural areas
which are typically quieter and less polluted than urban areas.'®

Despite the fact that CSG mining commenced in Queensland in 1976, little is known about its
impact, particularly the long-term cumulative impact. In July 2013, the NSW Chief Scientist
called for an overhaul of workplace training, greater transparency, more rigorous regulatory
enforcement, more research and a preparedness to change regulatory processes as the
science advances in relation to CSG."™®

Water quality

Treatment and disposal of ‘produced water’ poses significant environmental concerns from a
water quality perspective. Produced water can contain a concentration of total dissolved solids
of between 200 milligrams per litre and more than 10,000 milligrams per litre compared to good
quality drinking water which has a concentration of total dissolved solids of less than 500
milligrams.”®” Produced water can be treated using desalination or reverse osmosis, however
these processes still generate highly saline water which must be reused, recycled or disposed
of."® Increased salt levels may lead to salinity, sodic soil pollution, decreased infiltration,
increased run off and erosion, contamination, plant dehydration, impaired root functions,
promotion of invasive weed species and hardening of surface soil."®

These impacts may in turn impair the productive capacity of land, particularly for agricultural
crops.’® In some instances, the use of evaporation ponds has lead to salt storms in which salt
is picked up by the wind and transported over significant distances."®"
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Water quality issues also arise in the context
of potential contamination from the chemicals
associated with fraccing. Although not all
CSG wells are fracced, the use of chemicals
has caused some concern about potential
contamination and risks to human health.'®?

Although the Australian Petroleum
Production and Exploration Association
(APPEA) and the former Department of
Environment and Resource Management
(DERM) have released lists of the chemicals
typically used in Australia for CSG fraccing
fluids, there does not appear to be any
requirement to disclose the exact nature and
composition of the chemicals being used.'®®
The Queensland government has also stated
that “water and sand make up about 99 per
cent of fraccing fluids — the remaining one
per cent includes everyday household
chemicals such as those used in swimming
pools and as components of soap and
vinegar.”'® They have also stated that the
majority of the fraccing fluid is removed from
the well once the gas extraction is
completed. However, this has been
questioned on the basis that it would be very
difficult to control how far the fraccing fluid
spreads once it is injected into a well.'®

Much of the anxiety about fraccing has arisen
internationally in the context of shale gas

_

Knowledge uncertainty

An initial lack of knowledge about
many of the potential impacts of
CSG mining has lead to the
development of a number of
research initiatives that aim to
develop a better understanding of
the effect of CSG mining on current
environmental conditions. Some of
these projects have been funded
directly by the CSG industry while
others have been undertaken at the
initiative of non-government
organisations. Much of the debate
about the impacts of CSG mining
has arisen because different results
have been obtained by all the
“different groups proceeding
independently and undertaking their
own risk assessments and predictive
modelling, using their own
assumptions and databases.”'®® A
good example of this is the research
being conducted in relation to the
groundwater and greenhouse gas
impacts of CSG mining.

J

extraction in other countries where Benzene, Toluene, Ethylbenzene and Xylene (BTEX)
chemicals have been used in fraccing fluids.'® Although the use of BTEX chemicals in fraccing

fluid is now banned in Queensland, there have been several incidents of contamination with

BTEX chemicals in CSG wells. In each of these cases, the responsible CSG company has

denied that BTEX chemicals are used in their fraccing fluid and that the BTEX chemicals were
found in extremely small amounts that did not pose a risk to humans or groundwater.

Despite the detail of the regulatory requirements outlined in chapter 2 and the vast amount of
information collected at considerable cost, there remains a great deal of uncertainty about the

potential impacts of CSG mining on water quality.

Greenhouse gases

It appears that there is no clear scientific view about whether the greenhouse gas impacts of
CSG mining are worse than coal and much of the debate arises from variables in the Global
Warming Potential (GWP) that is assigned to methane and the different jurisdictions in which

the studies have been conducted.

The Queensland government has stated that CSG and LNG present low emission alternatives

167

to coal. '® On the other side of the debate, some farmers and environmentalists argue that

CSG cannot be considered a low emissions alternative when all emissions are considere

d 170
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There are two issues to consider when determining whether CSG has lower emissions
compared to coal.'”" The first issue is what the correct GWP is for methane.'”? GWP represents
the warming effect of a particular gas when compared to carbon dioxide.'” A number of
different figures can be generated for any one
gas depending on which time horizon is used

to calculate the GWP.'"* (" )
The second issue is whether life cycle The Great Artesian Basin

emissions, including “emissions from It is estimated that the entire GAB
combustion and consumption of fossil fuels holds 116,000 gigalitres of water.'’
during extraction, processing and transport,”” The Queensland government states

are accounted for. There are a number of that based on an average annual

recent studies that have compared the life extraction of 125 gigalitres, CSG

cycle emissions of natural gas and coal but few mining will extract approximately

of them have addressed CSG extraction in 2,500 gigalitres over the life of the
Australia.'”® One study commissioned by the industry'®® whereas the National

CSG industry in Australia compared the Water Commission (NWC) argues
emissions of CSG and black coal in export that the figure is closer to 7,500

streams and concluded that CSG has some gigalitres.™®

advantages over coal but only when used in

electric power generation.'”’ \_ )

For shale gas, some of the studies have shown

that the emissions benefit can be anywhere between 21% and 59% compared to coal
depending on which time horizon is used for GWP,'”® while others have concluded that “the
greenhouse gas footprint of shale gas approaches or exceeds coal even when used to generate
electricity.”'”® However the author of one study notes that the processes used to extract shale
gas vary significantly to those used to extract CSG."®

One of the more recent studies by the Climate Institute concludes that while the emissions from
Australian CSG have not been well researched, differences in production processes, regulatory
frameworks, geology and infrastructure suggest that emissions from Australian CSG could be
lower than those of shale gas in the United States.'®' However, the study also notes that both
industry and conservationists are making their arguments about CSG emissions based on
inadequate information and there is an urgent need for “robust, independent research into the
emissions profile of CSG production in Australia.”'®

A recent study assessing the fugitive gas emissions of CSG mining was undertaken by
Southern Cross University.'® This was the first independent observation of greenhouse gases
in the atmosphere of a CSG field in Australia.®*

The study was done in the Tara region in Queensland, mapping the atmosphere of a production
CSG field."® The results showed a widespread enrichment of both methane and carbon dioxide
within the production gas field compared to outside the gas field.'® This provides strong
evidence for significant, but still unquantified, greenhouse gas emissions in the region.'®’

Concentrations of methane as high as 6.89 parts per million were recorded in the field,
compared with levels of less than 2 parts per million outside the production field. Carbon dioxide
as high as 541 parts per million were recorded.®®

The report hypothesises that the depressurisation of the coal seams during gas extraction
changes the soil structure which in turn enhances the release of greenhouse gases (such as
methane and carbon dioxide).'® The author highlights the need for baseline studies prior to gas
field development and stresses the need for the gathering of in situ measurements.'®

Down to Earth — Chapter 3: Issues in coal seam gas governance 27



Aquifers
Similarly, research on the connectivity of coal seams and aquifers suggests that different results
may be obtained depending on which assumptions and modelling is used.

Water is extracted from the underground aquifers. One such aquifer is the Great Artesian Basin
(GAB), which underlies Queensland, New South Wales and South Australia. It supports a
number of essential needs.'** The GAB consists of a number of sediments that form aquifers.
Layers of low permeability sediment called aquitards sit adjacent to the aquifers. The GAB is:

not a vast underground ‘sea’ in which levels and pressures quickly and uniformly adjust to the
extraction of water from one part. Rather, the GAB is a highly complex system of geological
formations at a range of depths of variable permeability holding water of different quality, at
different pressures and through which water flows at very different rates, if it flows at all."®®

Given the structure of the GAB, water which is removed during the dewatering process is

extracted from the coal seam itself, which is often much deeper than the aquifer.'®

Notwithstanding this, there are some concerns that the quantity of water removed may result in

the loss of water supply to landowners and townships'®’ due to a lowering of pressure which in

turn may cause:

« the water levels in the layers surrounding the coal seam to change;'®®

e a pathway to be created between the aquifer and the coal seam or other overlying aquifers'®®
which can result in methane and other gases migrating from the aquifer into water bores;**
or

e subsidence and aquifer or coal seam leakage. >’

In view of the complex nature of the GAB, these potential impacts could take years to become
visible. Although the GAB is ‘recharged’ naturally with rainfall, this process can also take
decades or even centuries to occur.”%

The fact there are several conflicting studies about the connectivity of coal seams to aquifers
highlights®® the “significant gaps in our knowledge of the system and modelling currently used
to assess the impacts of CSG extraction.”*

The complexity of the GAB and the lack of appropriate baseline data also mean that the
cumulative impacts of multiple CSG mining operations are very difficult to assess. Geoscience
Australia and the National Water Commission (NWC) have noted that the current groundwater
modelling is inadequate® “and the cumulative effects of multiple projects are not well
understood.” In areas where there are no bores, there is no baseline data and as such, it is
even more difficult to identify and assess cumulative impacts.

This situation is further complicated by the fact that the GAB itself is not considered to be of
national environmental significance. However, amendments which were introduced in 2013
propose to include ‘water resources’ as a new type of matter of national environmental
significance. ‘Water resources’ are defined broadly to include surface water, ground water, a
watercourse, lake, wetland or aquifer and as such, may extend to the GAB. If a CSG project is
likely to have a significant impact on water resources, including salinity and salt production, it
must be referred to the Independent Expert Scientific Committee on Coal Seam Gas and Large
Coal Mining Development for advice before the Minister can make a decision about whether the
project should be approved.

Some CSG projects could also trigger the operation of the EPBC Act where, for example, a
threatened ecological community of national environmental significance relies on the GAB for its
survival. However, the Commonwealth is yet to recognise this interpretation when making
decisions about whether a particular development requires assessment and approval under the
EPBC Act.

Several research initiatives have been established to attempt to fill this knowledge gap:
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e The Queensland Water Commission (QWC) prepared an underground water impact
report for the area in the Surat Basin that has been declared a cumulative management area
(CMA).*® The underground water impact report includes significant information about the
quantity of produced water, the aquifers which are affected or likely to be affected by the
CSG activities, a summary of the water bores contained in the area and a water monitoring
strategy.”®®

e The Healthy Headwaters Program is an initiative of the Australian government which funds
priority water projects. Funding has been provided to undertake a CSG water feasibility study
which analyses the opportunities for, and the risks and practicability of, using CSG water to
assigggin achieving the long term goals of transitioning irrigation communities to lower water
use.

e As explained above, the Australian Government has established the Independent Expert
Committee on Coal Seam Gas and Large Coal Mining Development that will provide
scientific advice to the government about CSG approvals where the CSG projects involved
are likely to have significant impacts on water.?'

e The Gas Industry Social and Environmental Research Alliance (GISERA) is an initiative
of the Commonwealth Scientific and Industrial Research Organisation (CSIRO) and Australia
Pacific to research the environmental, social and economic impacts of the natural gas
industry.?"

e The Sustainable Minerals Institute Centre for Coal Seam Gas at the University of
Queensland was recently established to undertake research and education activities in
relation to CSG and LNG. The Centre is funded by the CSG industry and its research will
initially focus on the areas of water, geophysics, petroleum engineering and social impact.?'?

3.2. Managing impacts and uncertainty

Changes to the EIS process under the Greentape Reduction Project
Several recent changes to the EIS process made as part of the Greentape Reduction reforms
affect the ability of the EIS process to address all impacts in the decision-making process:

Generic terms of reference

The revised ‘generic terms of reference’ for both Coordinated Projects and projects requiring an
EIS under the EP Act (Generic ToR)?'® have been reduced from 100 to 25 pages of
requirements. The Queensland Government’s intention was for a ‘less prescriptive approach,
with the EIS now addressing high risk issues *.?'* The effect is that potential issues or impacts
which fall outside the reduced “high-risk” criteria will likely not be assessed during the EIS
process. Changes in the Generic ToR include:

¢ Detailed treatment is now only given to critical matters falling within the scope of the Generic
ToR. This includes matters:
= with a high or medium probability of causing serious or material environmental harm;
= with a high probability of causing an environmental nuisance;
= considered contentious in the public domain; and
= identified (in a referral decision) as a specific controlling provision under the EPBC Act.

e These revised criteria do not include matters which:
= have a low probability of causing serious or material environmental harm;
= have a low to medium probability of causing an environmental nuisance; or
= may cause environmental harm.

e The Generic ToR no longer require a ‘Project Need, Costs and Benefits’ section, or an
‘Alternatives’ section of the EIS describing conceptual, technological and locality alternatives
to the project.

e Under the previous ToR (Previous ToR) an EIS was required to include a wide-ranging
assessment of the cumulative impacts of the whole project. Now, the Generic ToR state that
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‘to the extent of the information available’ the EIS ‘should endeavour to predict the
cumulative impact of the project on environmental values over time’ but that ‘the absence of

a comprehensive cumulative impacts analysis need not be fatal to the project’®'.

e The Previous ToR required the EIS to state how the reader should make submissions on the
EIS (and provide contact details), what form the submissions should take, and when
submissions must be made to gain standing for any appeal process. The Generic ToR
require only that the EIS inform the reader how and when properly made public submissions
on the EIS will be addressed and taken into account in the decision-making process.

e The Previous ToR required an EIS to include an analysis of how the project ‘conforms to the
objectives for ecological sustainable development (ESD) under the “National Strategy for
Ecologically Sustainable Development (1992), with the analysis to consider the cumulative
impacts (both beneficial and adverse) of the project from a life-of-project perspective, taking
into consideration the scale, intensity, duration or frequency of the impacts to demonstrate a
balance between environmental integrity, social development and economic development.’
This requirement has been removed from the Generic ToR.

Public consultation and stakeholder involvement

The Previous ToR outlined comprehensive stakeholder involvement and public consultation
requirements. This involved a dedicated public consultation section to be included in the EIS,
including the methodology that will be adopted to identify Stakeholders and their involvement,
the public consultation process to be conducted, and how consultation involvement and
outcomes will be integrated into the EIS.

The current Generic ToR state that the EIS ‘should describe the consultation that has taken
place and how the responses from the community and agencies have been incorporated into
the design and outcomes of the project’.?'® Further requirements for public consultation are
included in the document ‘Preparing an environmental impact statement: Guideline for
proponents’ (EIS Guideline),'” which includes streamlined stakeholder consultation
requirements.

EIS requirement

When considering a site-specific application for a new EA for a petroleum activity or a major
amendment to an EA, DEHP may require, in an information request, an EIS to be carried ou
In making that decision it must consider the standard criteria. DEHP has issued guidelines for
when an EIS is likely to be required (EIS Trigger Guideline). The triggers stated in the
guideline for petroleum and gas activities are that the project will disturb an area of greater than
2000 hectares, involve the construction of a high pressure pipeline over a distance of 300 km or
greater, or involve the construction of a liquefied natural gas plant. Ultimately, it will be a matter
of discretion for DEHP as to whether an EIS is required for a petroleum activity.

21
t.218

Social Impact Assessment

Under the Social Impact Assessment guidelines (SIA Guidelines), revised as part of the newly
streamlined EIS process, an SIA will only be required if stipulated in the ToR.?"® Social Impact
Management Plans (SIMP) required under the previous SIA guidelines (Previous SIA
guidelines) for new or expanded major resource development projects requiring an EIS,?*°
have been removed from the SIA process.

The Previous SIA guidelines stated a SIMP must include ‘Mitigation Strategies developed in
collaboration with relevant parties, enabling improved interaction between key stakeholders in
resource communities,” and ‘support, strengthen or link to existing local, regional and state
government plans, strategies and programs, especially at the local and regional level in order to
ensure greater certainty of outcomes and to increase the level of awareness and collaboration
between all parties wherever possible.”' The SIA Guidelines simply state that ‘Mitigation
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Strategies’ must include, ‘significant stakeholders,’ and ‘outcomes, performance indicators and
targets.”???

Role of the EIS in addressing impacts and dealing with uncertainty

Some commentators have suggested that EIS “not only forces environmental knowledge into
the policy process, but also reveals the inadequacy of the information upon which society and
governments propose to act.”** The legislative requirements of the EIS process only require
limited consultation and generally this only occurs with landholders who are directly affected.
Under the Greentape Reduction reforms, the bulk of the public consultation requirements have
been moved from the ToR to the EIS Guideline, creating the situation where those public
consultation requirements are non-binding ‘recommendations’.

Most of the information which is used to assess the impacts of CSG activities in an EIS is
researched, prepared and presented by CSG companies themselves. The fact that CSG
companies are responsible for preparing the EIS, and that counter arguments are prepared by
other stakeholders, creates the potential for bias and a perception of partiality.

Although CSG companies are responsible for preparing their EIS, the task often falls to
consultants who are engaged to undertake assessments in their various areas of expertise.?**
Sections of the EIS prepared by consultants are reviewed by the proponent before being
finalised and issued. In many cases, the final EIS document is compiled by other consultants
who take the technical reports and condense them into a shorter and more concise document,
which is more readable. However, there also is a risk of presenting a different emphasis to the
information.

Some argue that reliance on experts has lead to a technocratic approach to environmental
governance that promotes a value free analysis of environmental impacts at the expense of
more widespread public involvement in the decision-making process.?®®

However, the arguments in favour of the project proponent retaining responsibility for preparing
the EIS include efficiency, cost and the opportunity for modifications to be made during the
assessment process in order to mitigate environmental impacts.?® With modifications to the
project being able to be made during the assessment process, it increases the focus of the EIS
as an ‘approval step’ and therefore instead of whether a project should proceed, how a project
will proceed.

The large volume of technical information is also difficult for people to understand, particularly in
the short time frames provided. For example, the EIS for the Santos Gladstone LNG Project
cost millions of dollars, took 18 months to prepare and was over 13,500 pages long.?*’ The
public was given eight weeks to read and comment on it.*® Prior to this, the proposed terms of
reference and initial advice statement for the EIS had been open for public comment for four
weeks. A supplementary EIS was also prepared for the project and was open for public
comment for six weeks.

Small groups and individuals are unlikely to have the necessary resources to acquire the level
of expertise which is required to comment on these types of proposals, particularly in such a
short timeframe.? It is also difficult for small groups and individuals to afford legal assistance to
comment on the EIS and other approval processes. A rare example of where it was possible for
a small group to obtain expert assistance involved the Bimblebox Nature Refuge where a small
group of concerned citizens were able to obtain an economic analysis of the China First mine
proposal.?®® This is very much the exception rather than the rule. It is rare for landholders to be
able to afford such expert help to properly scrutinise CSG projects.

The timing for preparing an EIS can also have an impact on the quality of information that is
available during the decision-making process. Proponents will often undertake assessment of
the environmental impacts of a project once a final investment decision has been made and
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detailed design is at a point of being finalised. While this might seem logical from a business
perspective given the high costs associated with undertaking an environmental assessment, it
severely limits the scope of changes or solutions that can be proposed or considered as part of
the EIS and there is no preliminary process outside the EIS that allows for development of
creative solutions or incorporate local knowledge.*'

The EIA process occurs at the establishment phase of proposals and there is no similar process
to provide community input into projects after extraction has commenced.

Framework for dealing with uncertainty

The debate about the framework for dealing with uncertainty appears to have arisen because
there is confusion about the meaning and application of adaptive management and the
precautionary principle (see 2.3 above) as methods for dealing with situations where information
about potential impacts is unavailable or where uncertainty exists.

There are differences of opinion about how to approach risk. The precautionary approach
involves limited action until more is known while adaptive management permits cautious action
in the light of available knowledge.

Application of the precautionary principle to coal seam gas projects

It is unclear how the precautionary principle is applied by DEHP when making decisions about
environmental authorities for CSG activities. In NSW, this issue has arisen in an application for
judicial review of a decision made by the Planning and Assessment Commission (PAC) to
approve the first stage of a CSG project proposed by AGL.?*? Although the legislative regime in
NSW is not the same as in Queensland, the PAC is still required to consider the precautionary
principle when making decisions about whether to approve a development. In this case, the
applicant alleged that the PAC failed to consider the precautionary principle in that it approved
the project on the basis of only preliminary groundwater investigations and delegated certain
decisions about groundwater to someone else at a future time once additional studies have
been completed.*® The case was decided in September 2012. The NSW Land and
Environment Court dismissed the application and held that the project approval was valid. The
Land and Environment Court held that:

It cannot therefore be said that the PAC failed to consider ESD principles and in particular, the
precautionary principle, in relation to groundwater. Nor can it be said, in my view, that the PAC had
insufficient information before it to make an informed decision in this regard. The material before
the PAC contained an extensive analysis of the issues concerning groundwater, which resulted in
the imposition of conditions aimed at ensuring that appropriate measures were adopted and
implement having regard to the precautionary principle.234

A similar approach is used in relation to development approvals in Queensland. For example, it
is arguable that baseline research and the development of codes of conduct and safety
standards should have been prepared before granting production approval to CSG companies.
Instead, such codes and standards appear to have been developed and implemented
concurrent to CSG development.?®® As illustrated in Figure 1, above, commercial CSG
development began in the 1990’s before the P&G Act commenced in 2004 (many of these
approvals would have been issued under the Petroleum Act 1939 (Qld)) and amendments to
the Water Act took affect in 2010 that require specific management plans for CSG water.

The fact that CSG development was and is permitted prior to the development of any clear
plans for dealing with CSG water, suggests that a less precautionary approach was and is being
taken.

A further example is the Coordinator-General’s report on the EIS®*® for the Queensland Curtis
LNG Project which concludes that the Coordinator-General is not satisfied that the impacts of
the CSG fields on biodiversity will be manageable, but goes on to approve the project on the

condition that management plans be updated as they receives more reports.**” This highlights
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the fact that the Coordinator-General has no clear policy on considering the precautionary
principle when determining acceptable risk of a project.

Submissions to the Senate Rural Affairs and Transport References Committee’s Inquiry into the
Management of the Murray-Darling Basin (MDB)?*® suggest that members of the public do not
believe that the precautionary principle has been applied by decision-makers when approving
CSG projects.” If correct, the decision-making process is not sufficiently transparent to allow
members of the public to see where and how the precautionary principle has been applied and
to properly engage with decision-makers so that the level of acceptable risk reflects that of
society in general.

Application of adaptive management to coal seam gas projects

It is difficult to assess the appropriateness of the frameworks when there is so little available
information about the adaptive environmental management regime (see 2.3 above) that is being
used by the Queensland Government.

From the information available, it is not clear to what extent elements of the set-up phase, such
as clearly defining an hypothesis and model of how CSG is likely to impact water resources, are
incorporated into the iterative learning cycle. There are also problems with the effectiveness of
parts of the management regime which appear to be part of the iterative learning cycle. For
example, the joint responsibility of DEHP, DNRM and the CSG companies means evaluation
occurs at different times in the management cycle. Evaluation occurs during both the
implementation and evaluation stage, but there is no mechanism for this to then feedback into
the beginning of the adaptive management cycle where goals and objectives are determined.
With different CSG companies planning and implementing their own Environmental
Management Plans (EMPs) and then reporting to DEHP on their effectiveness, there also
appears to be little opportunity for learning about the practicalities of CSG water management
and sharing of knowledge.?* There are also concerns with accountability and transparency.
Individual CSG companies are responsible for a management plan in which they determine how
the plan will be implemented and how they will evaluate their compliance with the plan.

In her analysis of the adaptive management approach to CSG, Swayne argues that:

It is clear that the Queensland approach does not exhibit all the necessary hallmarks of a true
adaptive environmental management approach. Overall objectives and key performance indicators
are critical prerequisites for an effective adaptive management approach and are missing from the
Queensland response. Similarly, any parameters for the evaluation and adjustment of the current
regulatory framework have not been released into the public domain. The Queensland approach is
further weakened by the failure to integrate the principles of adaptive management into the
Queensland legal framework leaving a potentially fatal disconnect between the decision making
and approval processes under the legislation and the broad adaptive management principles
located within the Queensland Government’s policy documentation.**'

There is also the question of whether adaptive management is an appropriate strategy to use
for the management of groundwater systems that are likely to be affected by CSG mining.
Groundwater systems usually take a long time to respond to water extraction,?** which makes it
difficult to assess the collective impacts of CSG mining and for responses to management
actions. For adaptive management to be effective, stakeholders must also agree to a flexible
approach to managing the resource. CSG development has however turned into a “wicked
problem,”* with some community interest groups opposing CSG mining altogether.?** In this
situation stakeholders are unlikely to agree on a process for continually monitoring the results of
the groundwater management regime and improving it as new information becomes
available.®”® As a management strategy, adaptive management is not designed to take into
account conflicts in stakeholder values and differences in opinion regarding acceptable risk and
uncertainty. It may also be inappropriate where there are risks of irreversible harm.
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From the information available regarding the management of CSG water and groundwater, it is
difficult to determine whether a satisfactory adaptive management framework is being
implemented. Swayne takes the view that:

While raw data is currently being collected and reported within Queensland, it is less clear
how the Government intends to determine whether, and to what extent the existing
regulatory approach requires adjustment in response to this information. This is a clear
weakness in the Queensland regulatory response. The cumulative effects of CSG
projects across regional basins are currently unknown and warnings have been given that
this could result in a significant reduction in recharge flows and basin pressures. 46

How closely management is to an iterative, learning process depends on the content of each
EMP and whether there are opportunities to learn from management actions. There are also
issues regarding:

e accountability and transparency when the regime is largely based on self assessment; and
e whether adaptive management is even an appropriate management framework to use.

3.3. Inadequate consideration of social and economic impacts

Direct economic and social impacts

The economic benefits of CSG are significant. The Queensland government estimates that the
state will receive $850 million in royalties from CSG sold as LNG?*’ and that there will be
additional private investment of $40 billion over the life of the industry, which is expected to last
20 to 30 years.?*® Four of the major CSG projects are alone expected to generate over 18,000
direct and indirect jobs including 4,300 jobs in regional areas such as the Darling Downs and
South West Queensland.*

However, there are downsides. While there is an increase in employment and population,
concerns about community infrastructure, cost of living increases, affordable housing and skills
shortages in mining communities remain a live issue. And while economic development is
positive, land access conflict, agriculture and mining coexistence, water quality and other
environmental concerns raise potential economic negatives.

The Darling Downs Regional Plan acknowledges these concerns and points to some broad
strategies to build community infrastructure. For example, the plan encourages local authorities
to release more land for housing, but the plan does not appear to back this with money except
for community infrastructure, roads and flood mitigation (under the Royalties for the Regions
program). As one councillor noted:

| think we as a council and not just our council but any council that’s going through this huge
change and all of a sudden has to have all this extra stuff and all of this extra things that we have to
do now, but our rate base isn’t really changing that much, and for it to be on the heads of everyone
who’s paying rates is difficult. We as a council have got some really good staff who are working
hard at trying to make it so that those that are causing the problems are paying the rates — paying
their fair share — but some of it should be and could be coming from State and Federal Government
—they’re the ones getting the taxes from all the [developments].250

There are other economic concerns that have received little public attention. There is a
possibility that once Queensland has finished its liquefaction plant development and exports gas
to international markets, the wholesale price of gas will increase significantly through export
parity pricing and consequently increase the retail price for Queensland consumers.®"

In addition, a possible reason for the haste in Queensland to develop gas reserves is that the
US is expected to become energy self-sufficient and a net energy exporter by 2017, including
coal seam gas and shale oil. There will be intense competition for Asian markets, which will
potentially bring down prices and undermine the value of the Australian industry.
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In USA, over-production of gas from all sources has lead to a steep decline in price and
therefore a reduction in profitability, leading some producers to leave the industry and resulting
in local disruptions and job losses.

The framework for managing the groundwater impacts of CSG mining also poses a number of
economic issues. ‘Make good’ agreements are negotiated privately between the landholder and
the CSG company. Swayne argues that:

It is significant that the Queensland Government has left the obligation to require specific
remediation of groundwater in the hands of the landholders (who will not have the cumulative data
and knowledge of the QWC) rather than in the hands of the regulators. The Queensland
Government is not responsible for directing the CSG operator to take steps to make good the
damage and if the landholder chooses compensation over remediation then the groundwater
resource could remain permanently effected.?

In relation to groundwater, if there is no bore, there are no baselines and no appropriate
pathway for responsible remediation of natural creeks.

The cost of remediation on a broader scale is rarely factored into the costs of a development
and is usually borne by the community rather than the developer.

The CSG industry has the potential to have a negative economic impact on the property market.
In his book, Too Much Luck: The mining boom and Australia’s future, Paul Cleary cites an
example of a landholder at Tara who attempted to sell his property after claims that the CSG
company operating on his land had not complied with their agreed obligations.?*® The
landholder stated that as soon as prospective buyers found out about the CSG operations on
his land, they lost interest in purchasing the property.?** This issue was also canvassed by
several of the submitters to the Senate Inquiry on the Impact of CSG Mining on the Murray-
Darling Basin (MDB).*°

The Global Innovation Index (Gll), developed by economists at Cornell University, INSEAD and
the World Intellectual Property Organisation, measures the innovative capacities of 142 world
economies, particularly spending on research and development. Its latest annual report shows
that emerging markets are spending more on R&D than richer nations and mentions the
“resource curse”, where resource rich nations are low in the Gll rankings because more is spent
on oil and gas investment. Australia features in the Gll leaders group with a relatively high per
capita GDP, but is rated as an inefficient innovator.

In the longer-term, as the price of fossil fuels continues to rise and renewable energy becomes
cheaper,®® there is the potential for gas and coal extraction to become inefficient and
uneconomical, yet Australia may not be well-placed to capitalise on the emerging renewables
industry.

There are also a number of other social and economic impacts. The presence of CSG wells and
associated infrastructure on a farm can disrupt agricultural production, necessitate changes to
farming practices and create uncertainty about the long term viability of agricultural
businesses.?®” The compensation paid to landholders may be insufficient to ameliorate the full
range of impacts which are experienced, including:

increased cost of transport;

nuisance;

the economic impact on farming enterprises

uncertainty regarding the sustainability of rural society;

lack of consideration of the value of farming in itself;

the limited pool of people to take on agricultural tasks; and

skill shortages and long term loss of agricultural knowledge.?*®
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The ability of CSG companies to access land may lead to a loss of security and in many cases
is likely to be unsettling for the families and communities involved. For these reasons, many
farmers and farming communities have expressed vocal opposition to CSG mining.

CSG mining is also often associated with an influx of non-resident workers. As at November
2011, there were over 150,000 non-resident workers employed by the resources sector, which
includes the CSG industry.”® These workers can place increased pressure on local
infrastructure and increase the cost of local services and housing through associated wage
increases.?®® However, the workers can also bring more money and business to local
communities.

These concerns have been highlighted in a recent Uniting Care analysis of interviews and
surveys conducted with employees and stakeholders. It suggests “the mining and gas
resources boom exerts high pressure on the human services industry”, including that “mining
and gas operations:

e increase costs of living
force employees and clients into insecure rental accommodation
reduce UnitingCare Queensland’s ability to provide services in certain contexts
create a reduced supply of volunteers, and
create higher staff turnover rates.”®’

Interviewees reported that mining and gas operations had altered the character and
composition of local communities through:
¢ the influx of non-resident workers;
e outflows of long term and older residents, who had left town because of the rising cost of
living;
e adeclining pool of volunteers, which impacts on the quality of care and service that is
provided and on stress levels of paid staff;
e an acute sense of powerlessness, particularly for long-term residents and people on the
land who claim to suffer sustained noise, light and particulate pollution.

The study found that the shadow population of non-resident workers increases pressure on
local services, lowering the economic base and impacting on local government budgetary
allocations and planning.

However some respondents also emphasised the benefits of mining:

One human service manager in Miles is clear that although the resource boom has brought a host
of challenges to her community there are “lots of positives.” She specifically mentions plans that
the Swiss mining transnational Xstrata has to build a multi-purpose training centre located at the
local school which she hopes will attract families to places like Miles for the Ionger-term.262

This training centre and other facilities have been constructed by mining companies operating in
a number of regions.

Social impact assessment
The Uniting Care report states:

Social Impact Plans (SIMPs) apply to the construction, commissioning, operation, and the
recommissioning of a resources project. They are a policy framework that mandates stakeholder
involvement. However feedback from community representatives suggests there is poor knowledge
of the social impact process in comparison to environmental impact assessment and management.
One possible reason is because SIMPs are not supported by legislative requirements. There is no
existing legislation which allows a mine to be stopped on the basis of adverse social impacts.

Although human service organisations are occasionally listed as stakeholders they are not in a
position to negotiate successfully and their involvement is tokenistic. For instance, Blue Care is
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listed as a stakeholder for QGC’s SIMP but managers in Rockhampton and Gladstone claim no
knowledge of this and no existing relationship with QGC. However, local organisations and NGO
networks have expertise in impacts on communities and how these could be mitigated. This
suggests the need for a joint aéaproach across the non-government sector but there is currently no
mechanism for such activity.26

As explained in chapter 2.2 above, for all CSG ‘significant’ projects which require an EIS, a
Social Impact Assessment (SIA) may be required (an EIS that is prepared under the EP Act
must also consider the social impacts of the proposed development but there is no requirement
to prepare a separate SIA). The SIA forms part of the EIS and must address community and
stakeholder engagement, workforce management, housing and accommodation, local business
and industry content, and health and community wellbeing.?®* As stated above at 3.2, the SIA
process has been streamlined as part of the Greentape Reduction reforms, and although social
impacts are required to be assessed, the ToR may stipulate that an SIA need not be carried out
as part of the EIS for that project. Completion of a SIMP, which was previously required for new
or expanded major resource development projects requiring an EIS,** has also been removed
from the SIA process.

The social and economic aspects of the EIS have been criticised for not being properly
investigated and monitored as environmental impacts.?® O’Faircheallaigh argues that SIA has
not been adequately incorporated into decision-making because although SIA findings are
conveyed to the Government, the response to the findings is often influenced by other sources
of information such as political directives and lobbying by project proponents.?’

This view is also supported by primary research and social case studies. In interviews
conducted by Carrington as part of a larger research project on the social impacts of the
resources boom on rural communities, several of the participants “urged relevant government
stakeholders to take a more active leadership role in mitigating the impacts of mining
development.”® A qualitative social impact assessment study of several mining towns in the
Bowen Basin also demonstrated that “while the mining boom has been generating social and
economic impacts, the pattern of impacts appears to vary across communities depending on the
size of the impact, community structure and history and the extent to which a non-resident
workforce is present.”

3.4. Cumulative social, environmental and economic impacts

Looking at social, environmental and economic impacts as cumulative impacts permits
assessment of impacts on larger environments or systems. Cumulative impact assessment has
grown from disciplines that were originally isolated, where social, environmental and economic
analysis was conducted independently and produced individual impact assessment reports. As
knowledge grows about the direct and indirect effect of these fields on one another, the
methods for assessing the interaction of social, economic and environmental impacts are
evolving as well.

Carrington argues that “the cumulative social impact of multiple project developments involving
numerous companies operating in the same region is currently outside the EIS assessment
process and guidelines.””

Cumulative impacts can be positive or negative. Examples of positive impacts that have the
potential to be cumulative include:

e increased employment;

¢ development of employable skills;

¢ investment in environmental conservation.

Examples of negative impacts include:
e pressure on existing social services such as schools and hospitals;
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e deterioration of rural community — skill and knowledge shortage;
e road degradation from heavy vehicles;
e reduced air quality.

Recent policy and legislative changes do not appear to offer any better opportunities for
understanding cumulative impacts. Under the Generic ToR revised as part of the Greentape
Reduction Project, cumulative impact assessment is only required in an EIS ‘to the extent of the
information available’, and ‘should endeavour to predict the cumulative impact of the project on
environmental values over time’, however ‘the absence of a comprehensive cumulative impacts

analysis need not be fatal to the project’.?”’

The Sustainable Minerals Institute report Energy from the Food bowl: An Uneasy Coexistence.
Identifying and Measuring the Cumulative Impacts of Mining and Agriculture, highlights the
inherent tensions in managing the cumulative impacts of multiple industries such as agriculture
and mining. Drawing on the views of stakeholders in the Darling Downs, it suggests that science
will be unlikely to assist in the face of uncertainty and conflicting values.

There are significant barriers to achieving co-existence of agriculture and resource extraction that
are not easily overcome. These barriers include contrasting values amongst stakeholders,
associated lack of common language, and a prevailing lack of trust. They underpin some
challenges confronting those responsible for managing the changes associated with the
development of new industries, such as mining and CSG extraction, in predominantly agricultural
rural areas.”’?

Assessing cumulative impacts is considered in more depth in chapter 4 of this paper.

(Case study: Arrow Energy, Surat Gas Project, Cumulative Impact )
Assessment — Air Quality
The Surat Gas Project is a proposed coal seam gas exploration, development and
production project in the Surat Basin west of Brisbane. Arrow Energy lodged a draft EIS
for the project in December 2011, which was approved by the Queensland Government
for public review from March to June 2012.

Arrow lodged the draft EIS for the Surat Gas Project in December 2011. This was approved by the State
Government for public release in March 2012. Submissions are now closed.

Included in the draft EIS is a chapter on cumulative impacts.?”® The chapter begins by noting the lack of a
standard method or regulations on how to assess cumulative impacts. Here is a brief description of how
Arrow Energy assessed the cumulative impacts on air quality.

The criteria used for assessing whether an impact should be assessed as a cumulative impact:

o the existence of a residual impact after Arrow Energy mitigation measures;

o the impacts would be effected by other future developments within the same spatial and temporal
scope; and

o the social and environmental impact is considered important for inclusion.

The chapter took into consideration 16 other developments in the area and assessed 13 different social,
socio-economic and environmental impacts. The result of each assessment was a prediction on whether
the cumulative impact would be worse or better than if the project was assessed in isolation.

In relation to air quality, it was noted that the impacts of nitrogen dioxide, dust and carbon dioxide would
all be worse than if the Surat Gas Project was considered in isolation. The assessment gave some
predicted emission rates and concluded that the nitrogen dioxide levels would be within the prescribed
health objectives, dust would be managed with suppression measures and carbon dioxide emissions
would not have a significant effect on climate change.

There appears to have been some modelling on nitrogen dioxide emission and the existence of
environmental standards against which these can be compared. Dust and particulate matter, however, is
predicted to be worse but with no management plan beyond standard suppression measures. As for
global warming, ‘a cumulative impact writ large,”” it is arguable whether the ‘significance or risk will Iikely)

\_
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(remain negligible.””” )

Some points that should be considered about the method used by Arrow Energy to assess the cumulative
impacts of the Surat Gas Project include:
o the assessment only considered recent and future developments and not existing projects;
¢ only developments that were related to coal seam gas were considered and established industries
such as agriculture were ignored;
there was insufficient data to undertake a meaningful assessment;
there were no regional standards to assess cumulative impacts against; and
o the hierarchy of important impacts was decided by the company and not those who will be most
\ effected by the impacts. J

3.5. Limited consultation and participation

Participation at different levels of decision-making

There are limited opportunities for meaningful contribution to, and public participation in the
assessment processes related to CSG mining. The opportunities for public participation can be
divided into three main categories — calls for public consultation and comment (for example,
through the EIA process), participation in committees and other organisations and negotiation
and litigation. These categories are outlined further below.

Calls for public consultation and comment
There is no opportunity for the public to comment during the process of granting resource
authorities under the P&G Act. However, as discussed in chapter 2.2, if a project is declared
‘coordinated’ the Coordinator-General may set a period during which a submission on the EIS
may be made.?’® If a project is not declared ‘coordinated’ an EIS will be required under the EP
Act for CSG projects:

o that are likely to have a significant impact on an environmentally sensitive area;

¢ that involve the construction of pipelines of more than 150 kilometres in length; and

o for projects involving high hazard dams or the injection of waste fluids into aquifers.?”’

For the above CSG projects for which an EIS is required, members of the public often face
difficulties in accessing the relevant information that is required to make a meaningful and
informed submission, and the cost of participating in the decision-making process can deter
people even further. The draft terms of reference and the finished EIS are made available for a
minimum of thirty days and public notices placed in newspapers are used to advertise the start
of the period.

The Department of Environment and Heritage Protection (DEHP) is required to keep
applications for environmental authorities for CSG activities open for public inspection at its
head office or office located nearest to the land to which the application relates.?”® It must permit
people to take extracts from the application and must keep a copy of or a link to, the application
available on its website.?”® A notice must also be published about the activity in a newspaper
circulating generally in the area where the CSG activity is going to be carried out.*®® The notice
must describe the activity and land on which it is to be operated. It must also state where the
application documents can be inspected and where copies may be obtained.?®' Submissions
can be made to DEHP anytime within twenty business days of the notice being published.?*

Although there is no requirement to publish information about proposed CSG projects online:

e the former DERM established a website that lists proposed projects and their location;?®® and

e CSG companies and other government departments have also taken steps to publish some
of their water monitoring data online, although some people have experienced difficulties in

accessing their websites.?®*
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Also, in November 2011, the former Department of Environment and Resource Management
(DERM) proposed a number of revisions to the 2010 CSG Water Management Policy and
released a Policy Regulatory Framework Discussion Paper calling for public submissions on the
proposed changes.®

If someone is not satisfied with a decision made by DEHP they may apply for review of the
decision.?® An application for review of a decision must be made within ten business days of
the date on which notice of the decision was received.?®” The first avenue of review is an
internal review which is conducted by an independent person within DEHP.?® If a person is
dissatisfied with the outcome of the internal review, they may then apply to the Land Court.**
However, applications to the Land Court rarely occur in practice as many people fear the
uncertain legal process and the potential for an adverse costs order.

These participatory mechanisms exist so that governments and project proponents can obtain

feedback and constructive comments from the public on a draft strategy or proposal. The

advantage of these mechanisms is that a large number of citizens can obtain information about

the proposal and have a chance to voice their opinions.*®® However, the disadvantages of these

mechanisms are that they:**"

e are a poor educational tool for complex topics;

can misinform the public about environmental issues;**?

are a grossly inadequate as a tool for persuading industry or government;**®

can be dominated by those with a professional stake in the outcome;?**

can result in the government or project proponent defending its plan instead of taking citizen

comments into account and formulating a plan based on citizen concerns;?*®

e mean that members of the public that are not directly affected by the decision might not be
given a chance to respond;**° and

e result in communities that invest their time and efforts in the mechanism never knowing how
their input was used in the final decision because there are insufficient opportunities for
feedback.?®’

These mechanisms also emphasise the fact that “while the Queensland government may have
a legal obligation to consult with the community, there is no legal obligation to agree with the
results of the consultation.”® Some commentators classify public consultation mechanisms
which “offer no assurance that citizen concerns and ideas will be taken into account” as
tokenistic.?*

Participatory processes

Consultative committees

The Queensland Government has established a number of committees and working groups that
have input into the development of government policies and progress and resolve CSG related
issues. Some commentators are critical of such committees and argue that the Surat Basin
Engagement Committee, in particular, is heavily weighted in favour of economic interests and
so is not balanced.*® The Surat Basin Engagement Committee was established in 2011 to
ensure that the community, industry and government can progress and resolve CSG related
issues.®' The Committee consists of two regional sub-groups based in Roma and Dalby made
up of representatives from landholder groups, mining companies and local and state
governments.>*

Using the ‘environmental and planning model’ to deal with circumstances where parties
interests overlap, Christie argues that community interests are poorly represented on the Surat
Basin Engagement Committee and indigenous, conservation and public health interests are
completely excluded.**® Christie concludes that “for a community consultation or engagement
process to effectively reflect the public interest in the multi-stakeholder ‘CSG-agriculture-
environment conflict,” all participants having an interest in the conflict must be represented.
Balanced representation is equally important to ensure all participants have an equal

Down to Earth — Chapter 3: Issues in coal seam gas governance 40



opportunity to ensure that their views are properly taken into account in the ultimate decision.”**

Committees and working groups in which citizens have the ability to advise and engage with the
government can either be a form of tokenism, in which the government retains the right to make
decisions or judge the legitimacy of the advice provided, or a form of partnership, in which
citizens negotiate and engage with the government.®®

The mining companies themselves have established consultative committees to include and
inform local communities. They provide a forum for communication. But these too generally
exclude key environmental and Indigenous representation. For example, the Joint Maranoa
Regional Community Consultative Committee has representatives from local government, the
Queensland Government, Chamber of Commerce, a service group, peak body for local
industry, a welfare provider, members of the general community, including landholders and two
representatives of CSG companies. This consultative committee is chaired, resourced and
supported by the member CSG companies.

Parliamentary committees

Many citizens also had the opportunity to be involved in the Senate Standing Committee’s
Inquiry into the Management of the Murray-Darling Basin (MDB). The Senate Standing
Committee on Rural and Regional Affairs and Transport was referred the matter of the
management of the MDB and the development and implementation of the Basin Plan in 2010.%%
As part of this inquiry, the Committee examined the impacts of CSG mining on the MDB. The
committee received hundreds of submissions and held hearings in Roma, Dalby, Brisbane,
Narrabri and Canberra. An interim report containing a number of recommendations was
delivered in November 2011 and the Final Report was completed on 13 March 2013.%%

As a participation mechanism, Senate inquiries offer the public an opportunity to make
submissions and are reasonably accessible compared to parliament itself. This can provide
individuals and organisations with an opportunity to engage in democratic processes. However,
the use of public hearings in the Senate inquiry process can also be formal and intimidating to
citizens who are not accustomed to public speaking and may fail to balance the unequal
relationships between experts and the public.’® Arnstein argues that while inviting citizens to
express their opinions through a public hearing is an essential step toward their full
participation, it must be combined with other models of participation.®*®

Queensland parliamentary committees also seek to engage with the public on issues to educate
parliamentarians and the parliament. Committees generally take submissions and evidence
from the public and interest groups on specific issues or as part of there role to monitor the
Executive and then report to parliament. The Queensland parliamentary committee system is
relatively small, with only a few standing committees. Without an upper house, there is little
opportunity for broader ranging committees to review an issue more deeply. While the State
Development, Infrastructure and Industry Committee was established in May 2012 to examine
proposed legislation and public works and oversee the departments of State Development,
Infrastructure and Planning; Energy and Water Supply, it does not appear to have conducted
any comprehensive assessment of the CSG industry.

Negotiation and litigation

Negotiation and litigation provide mechanisms for public involvement in circumstances where
citizens are directly affected by the decision that is being made. In the context of the CSG
industry, the issue of land access has demonstrated the variability in the level of power
available to various participants in negotiation and litigation. The fact that CSG companies have
the right to enter land to conduct certain activities has come as a “profound shock™™ to many
landholders.

The process for negotiating a conduct and compensation agreement (CCA) begins when the
CSG company gives the landholder a negotiation notice.*'' The landholder and the CSG
company then have 20 business days in which to negotiate a CCA.*'? If an agreement is not
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reached during this period, either party may ask an officer from DNRM to call a conference to
negotiate the agreement.®" If the conference does not resolve the matter, an application can be
made to the Land Court to determine the liability of the CSG company.®'*

During the recent Senate Inquiry into the Management of the MDB, “many witnesses were
concerned at the imbalance of power between the two parties to the negotiations on conduct
and compensation — the individual landholder and the multi-national gas company.”'® This
power imbalance has led many landholders to engage in a campaign of ‘locking the gate’ to
CSG mining or to simply accept what is offered by the CSG company because they lack the
resources, knowledge or confidence to negotiate.*'® These power imbalances are often
perpetuated if negotiations fail and the parties end up in the Land Court.?"’

Yet recourse to litigation is a piecemeal and unpredictable solution to conflicts of this kind
because it confines issues narrowly and the result is usually stripped of context. It can also fail
to look at problems as they affect the broader public interest.

In addition, landholders may lack the resources and knowledge to effectively argue their case or
retain legal representation. The possibility of having an adverse costs order imposed is a further
barrier to landholders.®'® Litigation can also delay appropriate development and add to costs of
the development.

3.6. Current planning processes

CSG and other resource activities are not generally governed by the planning provisions in the
Sustainable Planning Act 2009 (Qld) (SPA) and therefore are not included as part of the
broader planning process for Queensland. Mining activities are currently regulated instead by
the Mineral Resources Act 1989 and the Environmental Protection Act 1994. However, the SPA
provides for the designation of regions and for the making of regional plans for designated
regions. A new Queensland regional planning process integrates resource development
approval into land use planning, however this is confined to competing state interests relating to
the agricultural and resource sectors. This process has commenced for the first two completed
regional plans for the Darling Downs and Central Queensland.

The inclusion of mining within the regional planning process was a response to demands by the
agricultural sector for protection of strategic cropping lands, which were seen to be threatened
by intensive CSG and coal activity in the Surat and Bowen Basins.

The new plans map ‘priority agricultural areas’, which will have priority over resource activities
unless both activities can coexist. Local plans will also be able to create a buffer (‘priority living
areas’) around towns for ‘growth potential’. Under the plan, resource proposals will be assessed
by a local authority in accordance with community expectations articulated in the local planning
scheme. It is unclear how the planning processes will interact with the Strategic Cropping
Lands Act, as amendments will likely be required to that Act to ensure a single approvals
process for resource projects.

State Planning Policy

Queensland released the State Planning Policy on 2 December 2013 (SPP), which contains
guiding principles and assessment criteria for development to protect identified state
interests.®"® With respect to resource development, the SPP applies to the making of local
government planning schemes, regional plans and the assessment of development applications
with respect to certain state interests. The SPP outlines 18 State interests which are grouped
under five themes; housing and liveable communities, economic growth, environment and
heritage, hazards and safety and transport and infrastructure. These state interests will be
integrated into local government plans over time; however in the interim the SPP specifies the
state interests that must be addressed in development assessment.
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The SPP recognises that there will be conflicts between state interests at the regional and local
level, and attempts to guide local governments in identifying and implementing state interests
and applicants in formulating their development proposals.®*° In this situation, the SPP sets out
five pr|n0|ples to guide the consideration and integration of state interests, being:
Outcome focused: focusing on the delivery of outcomes;
e Integrated: reinforcing the role of local planning schemes as the integrated
comprehensive statement of land use policy and development intentions for a local area;
o Efficient: support the efficient determination of appropriate development;
o Positive: enable positive responses to change, challenges and opportunities; and
e Accountable: promote confidence in the planning system through plans and decisions
which are transparent and accountable.

Although CSG assessment is not included in the planning processes under the SPA, the SPP
applies to the making of regional plans, which as described above, integrates resource
development approval into land use planning under a new approach by the Queensland
Government. Together with the introduction of the State Assessment and Referral Agency
(SARA), the SPP is intended to lead to greater certainty, fewer unnecessary delays and better
planning outcomes.**' The overall affect however, is that these changes do not appear to
reduce the complexity of resource development, or address social and environmental concerns
which have been the focus of considerable public debate in CSG development and regulation.

Darling Downs Regional Plan R
The Darling Downs Regional Plan is a statutory regional plan developed by the Queensland Government
to resolve competing state interests, specifically agricultural and resources interests, on a regional scale
by delivering a policy which is aimed at achieving specific regional outcomes. The Plan has two regional
policy aims:

o to protect areas identified as being for Priority Agricultural Land Uses (PALU) whilst enabling
compatible resource activities to co-exist to maximise opportunities for economic growth; and
. to provide opportunities for identified towns to expand through established town buffers to ensure

the continued growth of towns.

The Plan also describes the region’s priority infrastructure outcomes and discusses the state’s interests in
other planning and development matters.

The Plan was developed by a Regional Planning Committee comprised of a range of stakeholders and
organisations including:

o three State ministers;

. four local members of parliament;

0 six local government councillors;

0 representatives from non-government organisations and corporations such as Regional

Development Australia, Urban Development Institute of Australia, Centacare, a local primary
school, Queensland Resources Council, the Office of External Relations, University of Southern
Queensland, Queensland Murray Darling Committee, Queensland Farmers Federation, Australian
Petroleum Production and Exploration Association, Agforce Queensland, Toowoomba Surat Basin
Enterprise, Association of Mining Exploration Companies and the Wolff Group.

_ J
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4. Ideas for change - managing knowledge uncertainty and

cumulative impacts (environmental, social and economic)

4.1. Introduction

Knowledge of our world and our impact on it is formed by observation, experience,
experimentation and analysis. Scientific research requires sustained and measured
observation, experimentation and testing hypotheses.

In land use, a number of sources of knowledge come into play:

e Legislation often requires development proposals, including mining, to include an
environmental assessment (EIA) and prepare an environmental impact statement (EIS).
This is a formal process that must examine all relevant environmental impacts and report
to government. By its nature, the EIS must focus on project-specific issues not the
broader context and may include cumulative impact assessment.

e Project proponents can also provide information outside the EIS process. For example,
in 2011 Santos placed a large amount of information about its CSG interests online.???

e Governments regularly commission scientific research for both internal and public
purposes either through government departments (internal experts or consultants) or
through standing or ad hoc bodies such as the Productivity Commission and the Murray-
Darling Basin Authority.

e Conservation organisations, farmers, other non-government stakeholders and think-
tanks also obtain expert advice on a range of issues, often from university based
scientists and consultants.

e Information can also be gathered as part of court and litigation processes, using strict
procedures developed over many years to ensure fairness, relevance, timeliness and
cost-effectiveness.

e Local and community knowledge, particularly regarding the baseline of land, community
and environmental characteristics.

This information can become a clouded mix of which few or none have an overall understanding
and views of particular issues can be hotly contested. The variety and volume of data is the
result of “different groups proceeding independently and undertaking their own risk
assessments and predictive modelling, using their own assumptions and databases.”*
Nonetheless, science is the best tool we have for providing proof of what may already be known
and produce evidence of likely impacts, ensuring that we can sustain a resource and are less
likely to make mistakes that will be inherited by later generations, locally and more broadly. The
best available information will facilitate the best decisions for now and in the long-term and good
science can be trusted to present all available information. Of course, there are also limits to our
understanding and science cannot answer all questions with our current knowledge base and
technology.

This chapter looks at some of the concerns raised earlier in discussion of the CSG industry to
identify if there are other ways to process a vast array of information and improve our
understanding of complex issues of this kind.

4.2 Ideas for improving project-specific assessment such as the EIS

There has been much criticism of the EIS process, including accusations it lacks impatrtiality, is
too costly, and has become too complex. Coupled with this, as described at 3.2, the recent
Greentape Reduction reforms have implemented changes to the EIS process which affect the
ability of the EIS to address all impacts of a proposed project due to streamlining of the process
and narrowing of the criteria of potential impacts to be assessed.
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One suggestion to improve the EIS process to ensure the process is open and inclusive is to set
up a government agency to undertake the reporting function for EIS or to coordinate
assessment. However, this suggestion has been criticised because perceptions of bias and
partiality will always be a part of the process, regardless of who conducts the assessment.®**
Allowing the project proponent to undertake the environmental assessment offers the benefit of
environmental impacts being properly addressed by altering design as a result of impact
identification and identifying mitigation measures and developing environmental management
plans.®® However, even if assessment was undertaken independently, formulation of mitigation
measures and management plans could still be undertaken by the proponent.

The EIS process has also been criticised for being too costly.?® One idea is that the cost of an
independent agency undertaking the EIS could be covered by the project proponent through
greater upfront application fees or the pooling of fees. However, one commentator has noted
that:

An assessment produced by officers at any level of government with the collaboration of the
proponent, should not be regarded as impartial scientific evaluation by the people whose interests
are affected. For example, in the case of a development with an apparently adverse affect on the
local population, the very fact that the assessment is prepared by the local planning department will
effectively destroy the department’s credibility.**’

As such, there are few examples of a government department or agency undertaking the EIS
for a project or development.

Another approach is for the assessment report or study to be peer reviewed and the inclusion of
a number of other safeguards to ensure that the assessment conducted by the proponent is
sound. The following are some examples:

e The information contained in the assessment report can be reviewed by an independent
panel or third party. The Canadian system is an example of this approach. It involves the
establishment of a panel which reviews and assesses a project impartially and objectively.
The panels are appointed by the Minister for the Environment when the environmental
impacts of a project are uncertain or when an appointment is warranted by public concern.®*
The panels encourage open discussion and exchange of views and have the potential to
inform and involve large groups of interested parties.®*® The Minister for the Environment
may also appoint a mediator to assess a project and help interested parties resolve conflicts.
The Nigerian system is modelled on the Canadian approach and also involves a number of
possible review methods including a panel review and mediation.*’

328

e The NSW government has recently published a Strategic Land Use Policy which
introduces a new assessment process for major resource projects.®* The new process is
similar to the Canadian system in that it provides for ‘gateway assessment’ of a proposal
before a development application is lodged.**® The assessment process involves the
establishment of a scientific panel of independent experts who assess the potential impacts
of the CSG mining proposal against specific criteria and decides whether the proponent
should be allowed to lodge a development application and proceed to the full merit
assessment process.*** The NSW government has stated that “the decisions of the panel will
be binding and made at arms length from government.”***> However, the ‘gateway
assessment’ process has been criticised by both miners and farmers for duplicating
processes that are already in place, allowing the government to over ride decisions made by
the scientific panel for ‘projects of state significance,” and failing to categorically identify high
value agricultural land as off limits to CSG mining.** The NSW Minerals Council has stated
that it is “extremely concerning that this new state-based panel would decide whether a
mining proposal can be developed without having actually seen a full mining proposal.”*’
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¢ Legal conditions may be placed on the relationship between proponents and consultants or
consultants can be required to undergo certification or registration. In a number of South
American countries, the EIS is prepared by private independent consultants in an attempt to
ensure that the project is evaluated impartially.>* In a number of other countries there are
requirements for consultants to be registered.** These models have been criticised because
there is no efficient mechanism for evaluating the technical qualifications of the consultants
and because “there will always be an economic dependence between consultants and
proponents, rigorous EIS review procedures are more effective than the mandatory
requirements for independent consultants.”®* In Malaysia there has been devolution of the
EIA process from the federal government to independent impact assessment.>"!

¢ In some countries where there is insufficient expertise or resources to review EIS, there can
be a pooling of resources to try to build capacity as a region.>*? An example of this is the
Southern African Institute for Environmental Assessment which assists countries to
implement EIS more effectively. It is set up as an environmental trust and provides services
to governments and a range of other clients to guide and review environmental assessment,
human capacity building and research and development.®*® The benefit of the institute is that
it is an independent organisation that is not influenced by government, developers, pressure
groups or anyone else wanting to support a specific agenda.>* It also offers the advantage of
being cost effective because only the experts that are needed for the job are hired and it
utilises local expertise.?*

Another criticism of the EIS process is that it occurs too late for proper consideration of impacts
or that there is no additional preliminary or strategic assessment guiding the assessment of the
project prior to the EIS stage. Australia is already implementing a number of ideas for ensuring
that assessments happen earlier in the process. For example, under the Environment
Protection and Biodiversity Conservation Act 2009 (the EPBC Act), the Australian Minister for
the Environment, Heritage and the Arts can approve of actions known as strategic
assessments, which happen early on in the planning process and examine the potential impacts
of actions which might stem from one or more policy, program or plan.**® Examples of strategic
assessments include local government plans, district structure plans and strategic land use
plans.?*’ Strategic assessments under the EPBC Act mainly involve individuals or agencies
such as local councils, state ministers or government departments responsible for implementing
the policy, plan or program.®*® Unfortunately, strategic assessments are generally only triggered
for developments involving matters of national environmental significance and do not occur for
every type of development or project. In practice, strategic assessments have also approved a
class of activities that later do not require individual assessment under the EPBC Act.

Questions for discussion
Q4.1: Is the EIS process an effective tool for understanding the impact and measuring the risks
of a development proposal?

Q4.2: Is the EIS process an effective mechanism for incorporating community views and
knowledge?

Q4.3: Could the EIS process be improved to include more public involvement in the initial
stages of a development, without significantly affecting the project’s commerciality?

Q4.4: Could an EIS be conducted before a final investment decision is made by the proponent?
Why or why not?

Q4.5: Who should be responsible for undertaking an EIS, and could the EIS be conducted more
efficiently and effectively by an independent body or agency rather than the proponent?
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Q4.6: Could a model involving early consultation and capacity building in the ‘review and
assessment’ stage of an EIS work in Australia?

Q4.7: Do you have any other comments about improving the effectiveness of the EIS process?

4.3 Ideas for re-thinking strategic assessment - adaptive management and the
precautionary principle

The steps that are followed in adaptive management suggest that it may only be suitable to use
as a management process in certain circumstances. Adaptive management has been most
successful when used to manage a natural resource over a small scale and short period of time
and when management goals have been clearly defined from the beginning.?* If there is too
much uncertainty about how the resource will respond, adaptive management may have a
negative effect.>*° For example, it may:

e conceal what is really reactive management;

¢ justify unlimited discretion by the managing body; or

e permit high level decision-makers to postpone difficult decisions.*

Once government has decided that adaptive management is an appropriate management
option, the challenge is then to ensure that management targets are adequately defined, that
the adaptive management regime allows for proper monitoring of the resource and that the
regime can be strengthened over time. For this to occur, adaptive management should be
reflected and supported within the overall regulatory and legislative environmental management
framework. *%2

These concerns aside, the advantage of using an adaptive management framework is that it
allows resource management to occur in the face of uncertainty.®*® If properly implemented,
adaptive management can provide a structured, transparent and scientific method of resource
management.

However, adaptive management works best if used in conjunction with other tools such as the
precautionary principle and a transparent stakeholder engagement process (see the next part of
this paper), which are not currently clearly incorporated.

T )

ustralian fisheries example
An example of the application of the precautionary principle by adopting a management approach that
involves monitoring the impacts of management or decisions based on agreed indicators and continually
evaluating the outcomes and results is the Australian fisheries that are governed under the Fisheries
Management Act 1991 (Cth) (FMA). These fisheries are required to be managed in a manner that is
consistent with the principles of ESD and the precautionary prlnC|pIe * The Australian Fisheries
Management Authority (AFMA) is responsrble for implementing the FMA and manages fisheries using an
adaptive management framework.>*® The precautionary principle is specifically mentioned which suggests
that greater emphasis is given to it than the other principles of ESD. A humber of management policies
and guidelines which explicitly state the level of acceptable risk to fisheries have been produced and are
publically available.

The regulatory framework included in the FMA,**® the Commonwealth Fisheries Harvest Strategy Policies

and Guidelines®’ and fisheries management plans®*® all clearly define the management objectives that
are used. Management plans and harvest strategies are created by Management Advisory Committees
comprised of representatives from industry, the management and research sectors, environmental and
conservation organisations and state government. A management plan and harvest strategy is created for
each fishery using information gathered by Resource Assessment Groups (RAGS). Information gathered
by the RAGs and the FMA'’s research program is used to create and reassess management plans. The
management plans and harvest policies are also periodically reassessed to ensure that management
kbjectlves are being met using management strategy evaluation. 959 J
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The precautionary principle has been integrated into the adaptive management framework. For example
harvest strategies are supposed to be amended every three to five years unless new information is
obtained that “substantially changes the understanding of the status of a fishery.” Harvest strategies are
designed to avoid overfishing of a stock with at least 80% probability. Fishery target and limit reference
points, along with their associated probability of being met are set. Where the information needed to
quantify risk of overfishing is unavailable or is of poor quality, a precautionary approach is taken in that
exploitation levels of a fishery are reduced as uncertainty around the stock status increases.*®® The
harvest strategies therefore explicitly reflect the level of risk of harm to a fishery that the government
considers acceptable. Calculations of risk and uncertainty, along with the official adoption of a
precautionary approach ensure that the precautionary principle is effectively applied in fisheries
management.

The adaptive management framework adopted by the AFMA has been considered effective by some in
that it allows for progressive management because the specific procedural steps involved are evident at
many levels and policy information has been published that explains the adaptive management
framework, how the precautionary principle is applied and what level of risk to the environment has been
allowed. However, others have argued that the process has not been effective at ensuring sustainable
outcomes. Nonetheless, it does appear that the decision making processes of the AFMA are transparent
and capable of being scrutinised to ensure that management procedures remain adaptive and as such,
the permitted level of risk to the environment is more likely to reflect that of society.

Adaptive management is a method that focuses on the practicalities of managing resources. As such it is
a suitable method of dealing with uncertainties in steps two and three of the decision making process. It is
not particularly useful for deciding whether or not a project should go ahead in the first place, and the
simple fact that a resource can be managed adaptively should not be used as an excuse to let it go
ahead without proper consideration of other relevant factors.

J

Questions for discussion
Q4.8: Has the precautionary approach been adequately considered by government when
granting approvals for CSG mining?

Q4.9: Is it realistic to adopt a precautionary approach if the over-arching government policy is to
promote economic development and growth?

Q4.10: Is the use of an adaptive management regime appropriate for all resource development
proposals?

Q4.11: Is the Australian fisheries model a good example of how the precautionary principle can
be applied to other developments/industries within an adaptive management framework?

Q4.12: Would prescribing clear stakeholder engagement principles and processes in
conjunction with adaptive management be a better model for assessing resource
developments?

4.4 Ideas for re-thinking strategic assessment - joint fact finding

In 3.1 above, concerns about our knowledge of CSG were discussed and questions were raised
about the ability of the current framework to respond to those concerns. In 4.2, some ideas to
improve the existing framework, particularly the EIS process and adaptive management, were
canvassed. In this part, another tool for incorporating knowledge into the decision-making
process is discussed. This tool is called joint fact finding, a mechanism to provide reliable, high
quality and cost effective data that is acceptable to all stakeholders in resource and land use
planning and dispute resolution.
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To help ensure that good science is considered in decisions, a forum or procedure is needed that
brings experts, decision makers and the general public together in meaningful deliberations and
negotiations that incorporate scientific information, local knowledge and all the relevant values and
interests.*’

Joint fact finding is a means of resolving factual disputes through the formation of a single fact
finding team comprised of experts, decision makers and interested parties.** Joint fact finding
is a component of many consensus building processes and extends the interest-based,
cooperative efforts of parties into the realm of information gathering and scientific analysis.

Consensus (in joint fact finding) does not require that the group reaches unanimity, but rather that
an overwhelming majority, defined by ground rules established by the group, supports whatever
final agreement is reached.*®

As joint fact finding promotes shared learning, “it helps to create knowledge that is technically
credible, publicly legitimate and especially relevant to policy and management decisions.”®* In
joint fact finding, stakeholders with differing viewpoints and interests work together to develop
data and information, analyse facts and forecasts, develop common assumptions and informed
opinion and, finally, use this information to reach mutual decisions.**

Joint fact finding may be suited to disputes such as CSG because it offers a process by which
the interested parties pool relevant information, resulting in a fair, objective and balanced inquiry
of the facts.?*® The other advantages of using a joint fact finding approach include:

e The joint fact finding process usually places considerable emphasis on translating technical
information into a form that is accessible to all participants in the dialogue. It also allows
participants to map areas of scientific agreement and to narrow areas of disagreement. For
CSG disputes which involve a great deal of technical data and uncertainty, this is very
important.

e The involvement of all interested parties allows non-experts to offer fresh insights, which in
turn encourages experts to evaluate their findings in a new light and this creative
environment can encourage new solutions to problems. The promise of joint fact finding is
that “when people have a say in the design, analysis and application of scientific inquiry, they
are more likely to value and use it.”**’

Experts in joint fact finding have cautioned that the method may not be appropriate for every
conflict scenario and that the circumstances of each individual case must be considered when
determining the suitability of joint fact finding as a consensus building mechanism.®® It has
noted that joint fact finding may be an inappropriate model for dealing with conflict when there
are significant power imbalances, extreme differences in stakeholders’ technical backgrounds
and difficulties in determining how much information is enough. These could be potential
obstacles to implementing a joint fact finding model in disputes such as CSG development as
the level of power available to participants varies considerably and there are a number of
interested parties who have little technical expertise. As such, it may be more suitable in
resource planning.

Cooperative examples

The California Bay-Delta Authority (CALFED) Program is an example of a joint fact finding
and shared-learning process between science, governance and ecosystems that was
implemented to create a long term solution for the Sacramento-San Joaquin Delta regarding the
efficiency of agricultural water use.

The model involved establishing an Independent Review Panel on Agricultural Water
Conservation Potential which brought together scientists, technical advisors and interested
stakeholders “to understand and manage the delta for multiple purposes™®. It was a large-scale
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process and multi-scale institution with sub-processes and with cross-scale governance. The
panel worked through a detailed process to calculate types of agricultural water loss before
identifying quantification and research needs.*”® The final report produced by the Panel was
received well by the water stakeholder community and became a source for ongoing
deliberations.

A CALFED Science Program was also established and coordinated by lead scientists with the
involvement of external consultants. The program’s board meetings were open to stakeholders
and members of the public.*”' The board undertook research and funded proposals through a
peer-review process.’’? Its aim was to promote understanding of the Delta. Some of the
successes of the Board include:

e scientists and the agencies in which they work had a shared understanding of the
problem and were aware of how different scientific perspectives focus on different
things;

e there was not a sharp distinction between the knowledge of scientists and that of policy
makers, stakeholders and the public;

e it worked with highly distributed governance which is manageable at the Delta scale; and

e it worked in real time as problems arose and decisions were made.*”®

Unfortunately, the latest evaluation of CALFED showed that there was little improvement in the
health of the Sacramento-San Joaquin Delta. As such the CALFED Program has been
discontinued.*”* Reasons for its failure include that:
e it was too difficult to obtain a consensus on the major issues;
¢ it made little progress in understanding the state or dynamics of the environmental
system because the system changed so rapidly;*”
e endangered species were still declining and pollution was high;
o there was a tension between scientists who saw complexity and re-framed questions
and policymakers who demanded answers to specific questions;*"®
e some stakeholders felt excluded and opening board meetings to the public meant that
scientists were more cautious in exploring ideas because of the potential of misuse by
the public or media;*”” and
e establishing a framework for adaptive management was complicated because of multiple
ecosystem perspectives.®’®

$3 billion was spent on CALFED between 1994 and 2006, of which $1 billion was spent on
environmental restoration. CALFED is considered “a ‘leading-edge experiment’ in collaborative
planning,*”® a new model of environmental regulation®® and an exemplar of adaptive
management™®'. CALFED was described in 2009 as one of the most ambitious experiments in
collaborative policy and adaptive management in the world and one of the most observed. As
such, while ultimately unsuccessful in delivering necessary outcomes for the Delta, it offers vital
lessons for other attempts at collaborative and participatory governance including:
o stakeholders developed an appreciation of the complexity and dynamics of the Delta
after several interactions failed to produce a single solution;*®
e the focus of science reflects prevailing values and concerns and as such, the
environment can never be perceived as independent of how people understand and
affect it through governance;** and
e new models of science and policy should be developed which explore the interaction

between scientists, stakeholders, the public and policy makers.*®*
The issues raised by this example will be revisited in chapters 5, 6 and 7 of this paper.

The Reef and Rainforest Research Centre (RRRC) is a not-for-profit consortium of research
providers, industry and community organisations that manages and delivers a comprehensive
tropical environmental research portfolio.*®® The research conducted by RRRC is used by more
than 38 government agencies, industry groups, community groups and indigenous bodies.*®
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What sets the RRRC apart from other research organisations is its approach to engagement
and its role as a knowledge broker. In this way, the RRRC adopts a joint fact finding approach.
For example, the RRRC engages with researchers and end users of the information produced
to define research questions and projects.®®” The RRRC also ensures that information is
delivered effectively to its end users:

The aim is for end users to be aware of new research, to understand the implications and then
apply the knowledge towards increasingly sustainable outcomes. This results in the maximum
possible return on investment in public good research and the best possible benefit for the North
Queensland region.*®

Another example is the Healthy Rivers Commission (HRC), which was established as part of
the water reform program implemented by the New South Wales Government between 1995
and 2004. The purpose of the HRC was to conduct independent public inquiries into selected
rivers and make recommendations to the government on long term strategies to achieve
environmental, social and economic objectives for the river systems investigated. The HRC
used a number of joint fact finding approaches when conducting inquiries into the rivers it
investigated.

The HRC’s inquiry process was transparent so that stakeholder views could be included in the
development of strategies and there was an understanding of their known or likely views on
recommended strategies. A key component of each inquiry process was the collation of relevant
scientific information to inform the development of strategies to improve river management.
Typically, this would include some form of expert panel process where the HRC facilitated the
development of agreed scientific findings. The processes established were innovative and
required the scientists to work differently having regard to the broader inquiry objectives. As
Commissioner Peter Crawford summarised:

We have had difficulty in finding experts who have been able, as independent experts, to help
develop an overall model of the river system, its critical processes and relationships. Just as
agency personnel tend to focus on what they know best, so too have the experts been more
comfortable in the scientific and technical terrain they know best. We have worked with those
experts to develop systemic views and to encourage them to bridge the gaps between disciplines
so that, together, we can develop an overall management framework.**

There have been two criticisms of the HRC process: that the review process took too long and
that its recommendations were difficult to implement. However, the main delays were in the time
Cabinet took to decide from the time of delivery of the report and HRC processes depended on
the size and complexity of the particular catchment being examined, as there was no one size
fits all approach. HRC processes were also faster towards the end because the HRC started
with the hardest catchments and moved to the simpler ones.

With respect to implementation, the HRC focussed on ensuring recommendations were capable
of implementation, and it was a major objective of the Commissioner to ensure proposals were
realistic and achievable. Part of the process included several consultations with relevant
agencies and other parties, and recommendations were modified to incorporate any feedback
on implementation and to ensure the strategies were accessible and capable of
implementation.

Another example is the NSW Natural Resources Commission (NRC), which was established
under the Natural Resources Commission Act 2003 to provide independent, credible advice to
the NSW government on managing natural resources in a way that supports environmental,
economic and social values.**® The main role of the NRC is to advise the government on
complex scientific, strategic and technical issues related to natural resource management.
Specifically, the NRC “conducts independent reviews and provides credible, timely advice that
is based on scientific evidence and takes account of the broad range of stakeholder views.”’
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For example, in the 2009-2010 financial year the NRC provided advice in relation to river red
gum forests in the Riverina and the development of native vegetation management plans.?®
The NRC also plays a role in reviewing catchment actions plans, conducting audits and
reporting to government with recommendations for approval.®*® Although the NRC is an
independent office, it is required to report to the NSW Premier.*** In order to best understand
the issues it deals with, the NRC:

uses transparent consultation and collaboration approaches, and accesses the best available
knowledge across a variety of fields, including leading academics, scientists and the broader
scientific community.>*

Questions for discussion
Q4.13: Are the existing mechanisms for incorporating scientific and other knowledge into
decision-making adequate in Queensland?

Q4.14: Do the existing public consultation mechanisms allow sufficient opportunities for people
to understand the nature and extent of development proposals and their impacts on
communities?

Q4.15: Is a joint fact finding model for development proposals in Queensland a workable model
for resource developments like CSG?

Q4.16: What features should a governance mechanism have to ensure that science and
information is delivered effectively to the public and decision-makers?

Q4.17: Should an independent commission or similar body with the power to collect and
disseminate information be established in Queensland to gather and produce independent and
credible scientific information and advice in relation to resource developments like CSG? Who
would pay for such a body? Could existing agencies such as the CSIRO effectively fill this role?

Crowd science

Crowd science involves members of the public in research projects in a way that allows “curious

amateurs™® to contribute to creative solutions. Some examples of crowd science include:

e applications for iphones which allow people to take photographs of species and share this
with researchers. In the United Kingdom, such applications have led to the discovery of
several new species;**” and

e a game called Foldlt, which requires its players to fold an image of a protein molecule.
Several players of the game discovered the folding for an important protein in AIDS
research.®*®

In his paper on crowd science, Cook states that there has been a “boom in technology that
allows large numbers of people to do amazing, cooperative things with information,”** but
cautions that the divisions between the “highly educated mandarins of the academy and the
curious amateurs out in the world,”*® are difficult to break down.

Potentially, crowd science could be used to incorporate the local knowledge of landowners and
other members of the public into a database that collates information about the cumulative
environmental, social and economic impacts of resource and other development. The new
Queensland Government platform on Google Earth Queensland Globe could possibly host a
crowd science layer.
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Questions for discussion

Q4.18: Could crowd science be used to ensure that landowners and other members of the
public can incorporate their local knowledge into the decision-making process for CSG projects?
If so, how and what technology could be used to facilitate it?

4.5 Improved consideration of cumulative social and environmental impacts

In chapter 2.2 of this paper, the mechanisms to ascertain impacts of land and resource
development were outlined. In chapter 3.2 and 3.3 of the paper, the adequacy of those
mechanisms were described and assessed, including a description of the recent Greentape
Reduction reforms, which narrowed cumulative impact analysis and social impact assessment
under the EIS process.

Of all the systems aimed a regulating development in Queensland, the least transparent are the
long-term and cumulative impacts on people and the environment.

Assessing and managing cumulative impacts is, by its nature, complicated. Predicting the
environmental impact of a single development over an extended period of time or the combined
impact of two developments on the economy of a town is difficult. When the number of
developments or activities increases ten or a hundred fold, assessment of the impacts will of
course be more complex and difficult to measure.

A number of models have been developed to quantify cumulative impacts but few have included
meaningful participation by the people who are experiencing the effects of these changes, that
is, individuals and communities. There is also concern about the inability of such models to
allocate responsibility for impacts.

Although it is recognised that ‘a collective approach to the management of cumulative impacts,
ideally involving not just miners but government, community and other industries as well, has
the potential to produce better sustainable development outcomes,’* there has not yet been
adequate community participation in assessing change on this level.

Improving the existing framework

The Sustainable Minerals Institute,*** University of Queensland, has produced Cumulative
Impacts: A Good Practice Guide for the Australian Mining Industry to enhance the capacity of
the Australian coal mining industry to identify, assess, manage and monitor cumulative
community, economic and environmental impacts.”® The guide is aimed at assisting industry
and government to assess and manage cumulative impacts at the local and regional scale. As
cumulative impacts are the result of all activities in the environment in which they occur, the
model could be used for other industries, such as coal seam gas. Indeed, the guide suggests
that ‘the document has been written to make it relevant to the mining and minerals industry
more broadly.”%*

After outlining good and better practices to deal with cumulative impacts, the guide outlines an

eight-step approach to understanding and dealing with cumulative impacts:

o determine the key areas of concern to stakeholders;

define the system(s) to be understood;

determine how the impacts are accumulating;

determine what actions are contributing to the generation of impacts and by whom;

review the strategies available to avoid and mitigate adverse cumulative impacts and

enhance positive impacts;

e consider, whether — and with whom collaboration is required to coordinate system wide
management responses;
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e monitor priority receptors of concern, determine system level indicators and targets, and
agree on these with other stakeholders; and

e determine the best approach to report and communicate information on key cumulative
impacts to stakeholders.*®

While the guide itself recognises that ‘local government, regional development organisations,
community organisations and the small business community are experienced partners that have
a strong stake in outcomes™® and provides examples that ‘demonstrate the benefits of a
partnership approach to planning and delivery,””” the eight-step approach for operationalising
the guide is directed towards a company’s own assessment process. Nonetheless, the eight-
step approach suggests that ‘[tjhe determination of priority impacts may require engagement
with stakeholders,**® and that ‘[c]ollaborations may include other entitles that are contributing to
the impact.”%

Importantly, the guide suggests that information about the different ways “accumulative impacts
aggregate and interact ... should ideally be collected and up-dated across the lifecycle of mining

projects”.*"°

The guide adds:

... there is much to gain from increased consideration of cumulative impacts. Proactive and
collaborative management of cumulative impacts can benefit regional environments and
communities and contribute to industry’s social license to operate.*"

However, the guide was written before the recent changes to cumulative impact assessment
through the EIS process. Cumulative assessment is now only necessary to the extent the
information is available and its absence need not be fatal to the project (see Generic ToR in
chapter 3.2), potentially depriving the community of valuable impact data over the life of a mine.

An earlier CSRM research paper Leading Practice Strategies for Addressing the Social Impacts
of Resource Developments acknowledges the Queensland Government’s efforts to implement
strategic and regional planning of resource development. The paper states however that a
major impediment to addressing cumulative impacts is the lack of publically available
information about planned and possible future developments.*'® This is largely due to
commercial uncertainty and sensitivity.*'® The paper suggests that Queensland would benefit
from the approach adopted by Alberta, Canada’s Oil Sands Developers Group, which ‘forecasts’
planned and prospective developments to overcome the scarcity of information on future
developments.** This forecasting innovation by industry has overcome issues of commercial
sensitivity and confidentiality to provide anonymous and aggregated data on likely future
activities. This is part of the broader approach adopted by Alberta, involving a ‘Land-use
Framework’ which guides the regulatory mechanisms that administer and integrate policy and
planning into impact assessments, project approvals, and long-term decisions regarding land-
use.

The good practice guide ‘focuses on the opportunities and challenges involved in proactively
identifying and responding to cumulative impacts at the local and regional scale and details
examples of collaboration to assess, manage, monitor and report cumulative impacts.™'” It
recognises that ‘the central idea behind the assessment and management of cumulative
impacts is that it is insufficient to only consider the impacts of a single project or area,”'® and
that ‘sustainable development requires that the full range of human generated stresses are
understood in their environment, economic and social context.*'” The guide describes the
benefits of strategic and regional assessment and planning as examples of better cumulative
impact practices.

Strategic and regional assessments, as opposed to site or project specific assessments are
conducted at the level of a policy or program, or in a region affected by a particular industry,
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such as the Surat or Bowen Basins. Strategic assessments have been promoted as a method

for more effectively assessing and managing cumulative impacts because they:

e take account of broader land areas and timeframes;

e can create specific regional standards, thresholds and influence land use planning; and

e can often establish regional tools and database, as well as management systems specifically
for a region.*™

There are some limitations to the approach taken in the guide including the following:

e some of the better advice regarding cumulative impacts, that is, strategic and regional
assessment and management, are best suited to industries in their infancy where planning is
predictive and not reactive;

e ‘cumulative impacts, by their nature, are defined from the reference point of the entity
receiving or experiencing the impact,”'® so a cumulative impact assessment and
management model designed for use by mining companies and regulatory bodies with
limited input from the cumulative impact receptors cannot adequately address the effects of
those impacts;

e cumulative impacts may be better addressed by solutions that more accurately acknowledge
the nature of the EIS process in Queensland; and

¢ the potential for cooperation between mining companies is limited by their intense
competition.

Role of the Coordinator-General

In Queensland, for ‘coordinated projects,” the Coordinator-General has obligations and
discretionary powers under the SDPWO Act. However, the duties of the Coordinator-General
are to ‘secure the proper planning, preparation, execution, coordination, control and
enforcement of a program of works, planned developments, and environmental coordination for
the State.”® To do this, the Coordinator-General has the discretion to make orders which are
necessary or desirable to achieve these ends.*"

It appears that if a particular body was in a position to adequately coordinate the identification,
assessment and response to cumulative impacts, it would be the Queensland Government and
particularly the Coordinator-General. The Coordinator-General has been given the responsibility
and powers to plan state development, and it has access to large amounts of information on the
most significant developments in Queensland through its role in and oversight of the EIS
process. It would appear to be best placed to identify cumulative impacts on a community or a
region. However, it has a conflicting role in that the Coordinator-General is required to promote
development (see chapter 2.2, ‘Assessment of coordinated development’).

There is no evidence that the Coordinator-General reviews the vast amount of information it
receives to understand and respond to cumulative impacts in a holistic or strategic way, or that
the information is routinely used by other government departments to assess cumulative
impacts.

Using community indicators to measure impacts and progress

To ensure that people have a say in how impacts are assessed, one idea might be to adapt the
‘community wellbeing indicators’ model to the assessment of impacts. The Victorian Community
Indicators Project is an initiative funded by the Victorian Health Promotion Foundation with
support from the Department of Human Services.*?? The aim of the project is to support local
governments to develop better ways to understand and measure local community wellbeing and
stronger more effective citizen involvement in those processes.**® The project has prepared a
draft Victorian Community Indicators Framework drawn from data sets used by Victorian local
governments as well as international frameworks.*** The framework identifies a series of
indicators within domain areas that aim to provide a mechanism for measuring wellbeing that
moves beyond gross domestic product (GDP) and other commonly used indicators of wealth.*®
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Some of the indicators include:
e the percentage of people who think they have an opportunity to have a real say on
issues that are important to them;
e the percentage of people who feel encouraged to participate in decisions that affect
them and their community;
the condition of natural waterways and streams;
water consumption per capita;
vegetation cover tied with rates of carbon sequestration;
participation in sporting and recreation activities;
local employment; and
percentage of people who raise over $2,000 in an emergency.*?

Measuring such indicators may create a picture that can demonstrate changes in communities
over time.

The Australian National Development Index (ANDI) is a national initiative to build on this model.
Involving a range of Australian and international partners including the Australian Bureau of
Statistics, ACOSS, the ACTU, ACF, churches, leading welfare organisations such as the Red
Cross and The Smith Family, universities and the OECD, ANDI is developing a process to
identify indicators to measure social goals, community wellbeing and progress as an alternative
to the use of economic indicators. QCOSS has also developed a range of Queensland
indicators.

Questions for discussion
Q4.19: Is the current process for assessing and managing cumulative impacts for resource
development in Queensland adequate?

Q4.20: Is it realistic to expect that development proponents can adequately assess and report
on cumulative impacts beyond the area and impacts of their own development?

Q4.21: Should the Coordinator-General consider and manage the cumulative impacts of
development proposals in the public interest?

Q4.22: If not the Coordinator-General, who should gather and assess cumulative impact data
and report to decision-makers?

Q4.23: Should the CSG industry play a greater role in cumulative impact assessment by
predicting prospective resource development for a region?

Q4.24: Is the Alberta, Canada Oil Sands process a model that Queensland should adopt?

Q 4.25: Is there a better way to undertake cumulative impact assessment in relation to new
developments, and if so, how should it be funded?

Q4.26: Could a community wellbeing indicators model be adapted for use in the assessment of
the impacts of CSG? If so, how?

Q4.27: What have been/are the direct impacts of CSG mining on you, your family, your
business or your community?

Q4.28: What would be the best way to ensure full public consideration of impacts over the life of
a project?
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5. Ideas for change - collaboration and participation

5.1. Introduction

Public participation is often described in terms of the range in intensity of the engagement
mechanisms that are involved. This range varies from low intensity forms of participation such
as information sharing and consultation to higher intensity forms of participation such as joint
decision-making and initiation and control by stakeholders. The research for this paper indicates
that community involvement in Queensland decision-making has so far been in the lower range
of intensity.

The general trend in participation mechanisms has been described as follows:

What is referred to as ‘participation’ sometimes consists of no more than the provision of
information from one actor to others, with the latter referred to as ‘participants’ and often consists of
one actor consulting others on their views without any obligation to incorporate the views
expressed. (Also) the power relations between ‘participants’ or stakeholders and the politically
transforrzlze;tive potential of their interaction differ considerably between one level of intensity and
another.

The theoretical benefits that are promised by public participation include better policy, greater
social cohesion, avoiding litigation costs, citizens becoming more engaged with political issues
and politicians becoming more responsive to citizen concerns.*?® However, the idea of
increased public involvement in decision-making has also been criticised for being easily
captured by elites and unable to make new democratic forms more inclusive of other forms of
representation.*?® Other criticisms include cost ineffectiveness and the fact that participation is
sometimes viewed as “little more than providing the usual suspects with another opportunity to
advance their views and complicate what is already a difficult choice.”**°

In chapter 3.5, the involvement of citizens in the EIS process was touched upon. In this chapter,
examples of higher level involvement are examined.

5.2. Cooperation and collaboration

The idea of more effective participation is often closely linked to concepts such as cooperation
and collaboration. In a cooperative regime, the role of government changes from regulator and
controller to facilitator, and law becomes a shared problem-solving process rather than an
ordering activity.**' Government, industry and civil society groups all share responsibility for
achieving policy goals, which in turn enhances democracy by allowing groups to work together
cooperatively and build social capital.

An emphasis on cooperation and collaboration has also led some commentators to promote the
benefits of decentralised decision-making models which integrate policies to allow those closest
to the problem to contemplate their effectiveness and reasonableness.**?

The participatory and deliberative aspirations that characterise much of the debate about
developing more effective mechanisms for public participation are often intertwined with ideas
about enhancing democracy. Gaventa argues that although democratic “institutional forms and
procedures may be in place, the challenge is how to deepen their inclusiveness and substance,
especially in terms of how citizens engage with democratic spaces to create more just and
equitable societies.”® He argues that to deepen the inclusiveness and substance of democratic
institutions, we must strengthen citizen engagement by:
e building civil society to serve as an additional check and balance and hold government to
account;
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e ensuring that citizens can participate with the state in the decisions which affect their lives
through co-governance, which involves “inviting social actors to participate in the core
activities of the state™®*; and

e ensuring that the nature and quality of the deliberation which does occur when citizens come

together for discussion and debate is effective.**®

McGee et al argue that the following enabling structures are required for any participation

mechanism:

¢ the provision of adequate information;

e citizens must possess the necessary skills to take up opportunities for participation and the
government must possess the necessary skills to reach out to citizens; and

¢ the participation mechanism must be well resourced and must take into account the cost
benefit calculations which citizens undergo in deciding whether to engage.**

Governments frequently talk about better collaboration, recognising its importance and potential
to achieve better coordination and outcomes and therefore improved efficiency and
effectiveness, but do not usually do it well:

.. throughout the world, trust in government and the agencies that serve them is declining [andJ
government inefficiency and ineffectiveness rank highly as two key reasons for this mistrust.*

The UnitingCare report recognised this problem:

The Church and service groups are presented with new challenges around the decline and
fracturing of social networks. For example, there appears a fracture in connections between
government and community. Respondents are concerned bsy what they feel are exclusive
relationships between government and mining companies.*®

There have been numerous attempts by government to develop “joined up” and “seamless”
responses to increasingly complex problems, but they usually focus on inter-departmental
collaboration, rather than attempts to collaborate with other sectors in finding holistic and
coordinated responses.

The Engaged Government Project was funded by the Australian Research Council, the
Queensland Government and Local Government Association of Queensland to examine how
government agencies collaborate in order to enable governments to better engage with citizens
and to address increasingly complex problems.

Five case studies were conducted in Central Queensland relating to planning and construction
of transport infrastructure, regional planning and a natural resource management grant scheme
for farmers. The Queensland Government Regional Managers’ Coordination Network instigated
the project. The study found that “inter-agency collaboration may be a ‘blind spot’ in terms of
government-citizen engagement, and that successful engagement between government and
citizens may be at least partly dependent on the ability of agencies and spheres of government
to engage successfully with each other when attempting to address shared issues.”***

The research suggests that “successful engaged government depends on several factors.

These include:

o the development and maintenance of social processes that incorporate how participants
work together;

. their response to unchosen change;

o how and where decisions are made and informed by the best available knowledge and
changes that occur as a result of this process, especially in terms of changing power
dynamics;
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o the way resources are distributed within collaborative relationships over various spatial
and temporal scales.”*

5.3. Collaborative governance

A distinction can be drawn between collaborative governance, of which the Californian CALFED
project is a prime example, and participatory governance, examples of which are discussed in
the next section. CALFED was a multi-layered structure where stakeholders worked
deliberatively in framing new questions and developing new responses to the problems in the
Sacramento-San Joaquin Delta. While the public were invited to look on, the actual work was
done by representatives of the stakeholders, well resourced participants with direct involvement
in the delta.

The CALFED research*' identified some favourable conditions for the emergence of

collaborative governance arrangements:

. An impasse that makes warring parties ready to negotiate alternatives;

o A relative balance of legal, economic and political power or the resources and

commitment to equalise power differences between participants;

Pre-existing social capital and networks;

Stakeholders with resources and expertise necessary to generate solutions;

Political mandate, pressure and support;

Access to external financial resources not otherwise available to participants;

Presence of shared practical tasks;

Initial agreements;

Self-organising rather than externally imposed structure;

High-quality agreed upon information sources;

Agreements when the support is overwhelming;

External legitimacy of the process;

Continuous trust building activities and genuine engagement in productive dialogue;

The presence of boundary organisations — different expertise and stakeholders willing to

work together, using boundary tools such as maps, models and accessible data;

o Conversation, translation and exchange to produce something greater than the sum of the
parts;

o Professional facilitators to synthesize ideas;

o Production of a group “inter-language”;

o Maintenance of relationships between participants and their constituents and
communities;

o Constituents are not part of the agreement but are part of the ‘inter-language’;

o Participants free from role they play in public arenas through closed door discussions so
as not to undermine the legitimacy of the group, but also public discussions to expose
their constituents;

. Renewal of participants so as not to entrench familiar ways and methods;

J As new inter-language may not translate into concrete actions, need ‘bridge researchers’
who can switch between research and implementation; and

o Government involvement (including conventional regulation).

CALFED research also identified some limitations of collaborative governance:

o It privileges mainstream active players and marginalises weaker ones;

o Some argue the need to exclude marginalised or extreme views to get a pragmatic result
while others say it is important to put values to the test and not shy away from conflict;

J Public discussions (participation) are not always accessible or provide opportunity for real
citizen input into the collaborative process and stress the need for public reporting as well;

o Increases democratic deficit by strengthening those with greater access and expertise,
legitimising the dominant logic and language;
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o Alternatively, collaborative governance is a pragmatic response to a conflict and so makes
sense to involve those with interest, expertise and ability to end a stalemate and reach a
compromise;

. Groups and citizens that fail to access collaborative governance typically have limited
access to representative democratic arenas;

o While collaborative governance is a complement rather than substitute for representative
institutions, it is not risk free:

. It takes time and money from normal governing;

. Governments may use it to evade hard decisions, diffuse political responsibility or
use it to rubber-stamp hard decisions and as a pretext to return to authoritative
governing;

o There were still problems in transparency, accountability and oversight in the CALFED
process;

o The CALFED approach seeks to re-engineer and control as opposed to a precautionary
approach to limit human interventions on ecosystems and customs given the limitations of
our knowledge; and

o A unified complete picture as attempted by CALFED is almost impossible to construct.

Resolution of conflict is more difficult when more interests are involved and those interests are
more entrenched. The California delta has a long history of development and conflict, providing
an example that Queensland should strive to avoid.

5.4. Forms of public participation

There are a number of examples of ideas and mechanisms for ensuring that the community is
able to participate effectively in decisions and policies that affect their lives. Participatory
governance is where citizens have an active role in government decision-making. Some of
these examples are discussed below. While this study focuses on larger policy issues, some
examples are more project specific but nonetheless instructive.

Mechanisms for making citizens joint decision-makers

Empowered participatory governance aims to deepen the ways in which people can participate

in and influence policies and decisions which affect their lives.**? Empowered participatory

governance is a framework that is built upon bottom up participation in which those involved

listen to other stakeholder’s positions and generate group decisions based on due consideration

of the various perspectives.**® Fung and Wright argue that participatory governance

mechanisms have the following features:

¢ devolution of decision-making powers to mechanisms which have public authority;

e coordination and supervision of the mechanisms by a strong central body to ensure
accountability, transparency and the quality of decisions;

e attempts to harness state power; and

e recognition of the importance of alternative forms of power which assist in opening up public

spaces.***

The following are examples of empowered participatory governance models.

The process involved in negotiating Habitat Conservation Plans (HCPs) in the United States
involves a number of different stakeholders working together to develop large scale plans.**
HCP’s are made under the Endangered Species Act as a waiver to the prohibition on taking
endangered wildlife.**®* An HCP allows human activity to occur in the habitat of endangered
wildlife so long as any taking of wildlife only occurs incidentally and the human activity does not
impair the chances of the wildlife’s recovery and survival. The HCP also includes measures to
mitigate take.**” The process involved in developing several HCPs has, in many cases, been
deliberative and involved officials from government environment departments, developers,
community organisations and environmentalists. The government has released a guide to
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preparing HCPs which identifies groups of stakeholders that come together as steering
committees to deliberate in relation to an HCP.**® The guide notes that:

The question of whether to establish a steering committee may be difficult for non-governmental
applicants. State or local governments typically embrace the steering committee idea early in the
process because of their desire to obtain consensus from the community. On the other hand,
private landowner applicants may feel that the creation of a steering committee will lead to
confrontation or the intrusion of outside interests into proprietary or sensitive economic matters.
However, applicants should be aware of the potential benefits of a steering committee. These
include identification and resolution of issues before they cause delays later in the process,
development of a HCP that enjoys greater support in the community and the cooperation of
agencies or private conservation organisations that may be needed to help implement the
conservation program.**°

The HCPs, which result from these processes are, by many accounts, extremely successful
because they set out agreed goals and the measures to achieve the goals and monitoring
regimes.*° An information database has also been established to ensure that different HCP
stakeholders can learn from each others’ experiences and track the performance of other
HCPs.*" It is also important to note that:
= steering committees may not be appropriate for the development of all HCPs;
= steering committees are not required by law or by government policy — it is up to the
project proponent to appoint a steering committee if they believe it is necessary or
desirable; and
= although government agencies are not required by law to serve on HCP steering
committees, they tend to encourage project proponents to invite them to participate.**?

Questions for discussion
Q5.1: Have you been consulted by a CSG company in relation to a CSG proposal? If so, do you
think the process enabled your views to be seriously taken into consideration?

Q5.2: Have the committees or working groups established as part of the CSG industry provided
enough information for you to understand how it affects you and your community?

The Delbessie Agreement, formally known as the State Rural Leasehold Land Strategy, is a
cooperative land management system through which the Queensland government collaborates
with rural leaseholders.**® The Agreement was a partnership between the Queensland
Government, Agforce Queensland and the Australian Rainforest Conservation Society.454 The
system established by the Agreement allows landholders to engage actively through the
provision of resources to assist with land management planning and through the condition
assessment process and the negotiation of land management agreements (LMA).**°

LMAs are required for all new and renewed leases over rural leasehold land and are negotiated
between the rural leaseholder and the relevant Government department based on the outcome
of an assessment of the condition of the land.**®* LMAs must contain details in relation to the
condition of the land and must establish agreed management outcomes for any land
degradation issues.*” LMAs must also establish agreed monitoring and reporting programs,
agreed processes to verify the performance of the landholder and agreed dispute resolution and
review processes.**® Whether the provisions of an LMA have been complied with by the
landholder is a relevant factor for consideration when renewing a lease.**® Certain remedial
actions can also be taken against the landholder if the LMA is not fulfilled.*®
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As at April 2011, fifty LMAs had been approved across Queensland.*®' One of the main
criticisms of the Delbessie Agreement is the absence of indigenous representatives.*®? This
absence is reflected in the LMAs which appear to ignore or underestimate the legal effect of
native title interests on the ability to achieve long-term leases.*®

Several examples of empowered participatory governance involve citizens in budget setting and
the allocation of public funds. For example, participatory budgeting has been introduced in
Brazil where a Regional Assembly exists for each of the sixteen administrative regions within
the city of Porto Alegre.*®* The Assembly meets twice a year to settle budget issues and is
made up of government executives, administrators, representatives of community organisations
and any interested citizens who live in the region.*®® Each Assembly is coordinated jointly by a
government executive and community representative.*®

Another example of participatory budgeting involves village governance in the Indian states of
West Bengal and Kerala. In West Bengal, a number of deliberative bodies called Gram Sabhas
were established to increase the accountability of government representatives and are made up
of around 10,000 people from the local area.*®” The Gram Sabha meets once a year to review
the action items from the last budget and review the new budget.*®

Another example of participatory budgeting involves the City of Canada Bay Council (NSW).
The Council formed a citizen’s panel made up of 30 people selected from a random sample of
residents to reflect the age and gender profile of the community.*®® The panel met five times
between April and August 2012 to assess and make recommendations about the services and
preferred funding sources for services provided by the Council.*”® The recommendations are
intended to form the basis of services provided by the Council until 2017.*”" The citizen’s panel
was set up with the assistance of The New Democracy Foundation, a not-for-profit research
organisation based in Sydney aimed at improving democracy and community participation in
decision-making.*”? It formed part of a broader strategy by the Council to enhance community
engagement which also involved random sampling surveys and face-to-face engagement
events with members of the community. The recommendations of the citizen’s panel were
reported to the Council in 2012.%7

Question for discussion

Q5.3: Could a participatory budgeting model be incorporated into the governance framework in
Queensland to ensure that local communities have a say in how CSG royalties earned by the
Queensland government are spent?

Citizen juries or boards bring together a representative sample of citizens to deliberate on
complex policy issues. *’* Participation in citizen juries is strictly managed to ensure that
members are representative of the community affected by the issues being considered.”’”® The
primary objective is to either reach a decision or devise a set of recommendations.*”® Some
citizen juries may be convened at the request of the decision-maker or the recommendations
may only have an indirect influence on the decision-making process.*”’

Generally, a citizen jury is selected by a neutral facilitator through a procedure designed to
ensure that the sample is representative of the population at large.*”® The facilitator then
presents the jury with a statement of the problems to be addressed.*”® The facilitator and the
jury then decide who to call as witnesses.*®° If consensus cannot be reached, a majority vote is
often used to resolve conflicts.*®' At the end of the deliberation, jurors are often given the
opportunity to evaluate the process and make their views public.*®?
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The benefits of citizen juries include:

¢ the ability to reach out to members of the wider public that may not be included in formal
participatory processes;*®®

¢ the government has an opportunity to state their position about a particular issue in terms
that are easily understandable; and*®*

¢ a well reasoned decision will gain greater acceptance with the public when the decision is
made by other citizens rather than bureaucrats.*®

Some of the problems associated with citizen juries include:

¢ jury members often lack technical understanding and as such they are disadvantaged when
asked to address technical issues;*®®

e although the jury members are intended to be a representative sample of citizens, in reality a
number of important interest groups may be excluded. For this reason, citizen juries may be
inappropriate where the decision affects a particular group or community rather than the
public at large;**” and

e depending on the process used, the results of the deliberation may be merely advisory and
may have no legislative basis or formal connection to government decision making
processes.*®®

One example is the Citizens Jury on Dakota County’s Comprehensive Land Use Plan. This jury
was convened in 1997 at the request of the local government to determine public opinion about
important land use planning decisions facing the region.*® This was a novel approach as most
citizen juries occur separately from a specific government decision-making process.**® Though
the local government was not obliged to implement any of the recommendations formulated by
the jury, the final Comprehensive Land Use Plan reflected the expectations of the participants
and included several of the recommendations made by the jury.*"

Question for discussion

Q5.4: Could any of the models discussed in this paper better protect community and
environmental interests and engage the community in project developments (such as the US
Habitat Conservation Plan, citizen jury or Delbessie Agreement model)?

Regulatory negotiation is a consensus building process in which parties work together with the
government to develop policies or regulations.**? It provides a formal process for stakeholders
to negotiate the content of regulations and promotes a method of dispute resolution that uses
consultation, mediation and negotiation rather than litigation.**®

Fiorino argues that regulatory negotiation processes are more reliable and legitimate when they
are applied to decisions about how to approach a particular issue .*** Regulatory negotiation is
less useful for decisions that determine acceptable levels of risks or the distribution of risks
because the participants only represent interests, not values.**®

The benefits of regulatory negotiation include:

o if parties reach a decision, they are expected to abide by and implement it. The groups
involved are therefore more likely to cooperate and solve problems rather than take sides;

e participants are generally allowed to discontinue at any time if the discussion does not
appear productive;

e participants may have the opportunity to seek judicial review of the final decision or
consensus that is reached; and

¢ it offers a forum and incentive for policy deliberations between government and other
stakeholders and therefore, a chance to generate new ideas and options.**
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The problems associated with regulatory negotiation include:

e participants can often be professional representatives rather than members of the public;*®”

e participants may be unable to represent the public interest;**® and

¢ the cost of participating may be high because groups are required to have technical experts
that are able to travel to the location where the regulatory negotiation is being held. This
means that smaller interest groups may not have the resources to fully participate.**®

The United States Environmental Protection Agency (EPA) began a Regulatory Negotiation
Project in 1983 and by 2002, had successfully reached a consensus on five of the seven
regulatory negotiations that were initiated.*® The objective in each regulatory negotiation was to
reach a consensus that the EPA could use as the basis for a Notice of Proposed Rulemaking.>’
Parties participating in the regulatory negotiations retained their right to judicial review of the
final decision or recommendations.*®® One of the regulatory negotiations involved water
management issues in the Clark Fork River Basin in Montana where miners, ranchers,
municipal officials and environmentalists came together after decades of conflict to resolve their
dispute.®®® A non-inclusive process is likely to result in continued disputation.

Devolving decision-making powers — subsidiarity

Subsidiarity is the idea that decisions within a political system should be made at the lowest
possible level unless it is more effective for the decision to be made at a higher level. The
principle of subsidiarity originated in the European Union (EU) and was first outlined in the
Maastricht Treaty as follows:

In areas which do not fall within its exclusive competence, the European Community shall take
action only if and in so far as the objectives of the proposed action cannot be sufficiently achieved
by the member states and can therefore, by reason of scale or effects of the proposed action, be
better achieved by the Community.*®*

From a strictly legal standpoint, the principle of subsidiarity is only applied in the relationships
between the EU and the member states.”® As such, there is no requirement for the national
governments of its member states to delegate authority to their local counterparts unless a task
can be accomplished more effectively and efficiently at the local rather than the national level.>*
From a political perspective, however, the principle is likely to have a positive impact on local
authorities because citizens now expect political actions to be taken as close to them as
possible.>”’

Kostov argues that local governments are in the best position to determine the location of large
infrastructure projects because their constituency consists of the community that will be most
affected.®® Accordingly, this means that local governments are more likely to select an option
that is beneficial to the local economy and least harmful to the environment.®®® However, there
is also an argument that due to the importance of such projects, national governments should
retain the power to block local government decisions that threaten the realisation of the
projects.®™

Delegating decision making power to local governments also offers the benefits of motivating
individuals to actively participate in the political processes and creating greater emphasis on
local environmental issues.®' However, there is also the risk of corruption and conflict with
other local governments.®®

The correct implementation of the principle of subsidiarity has been subject to extensive debate,
with various commentators making recommendations for its successful application. Emphasis is
commonly placed on the importance of cooperative relationships, with Collier noting that
subsidiarity must not simply involve relocating powers to lower levels, but should imply the
cooperation and coordination of activities between relevant levels of government.>'
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In considering EU planning law, Rivolin argues that subsidiarity should be employed as the
principle underlying a feasible and effective form of coordination.*'* If this were to occur,
subsidiarity would require that regulatory land use powers in all European countries be the
exclusive responsibility of local decision making bodies, assigning higher level institutions other
tasks such as the formulation of general policies and overall territorial strategies.’'®

Some EU member states have made subsidiarity part of their national legislation. One example
is Italy, whose parliament approved amendments to the Constitution in 2001 providing that
"administrative functions belong to the municipalities except when they are conferred to
provinces, metropolitan cities, regions, or the state in order to guarantee uniform practice."'®
Although subsidiarity has often been promoted as a mechanism for bringing decision-making
closer to citizens,”'” many commentators have argued that in practice, it has had little impact on
the reallocation of responsibilities.®'® The revised EU Drinking Water Directive is a good
example,® in that although the setting of aesthetic standards was delegated to the member
states, the principle policy decisions remained at the EU level.*® The drafting and
implementation of the Drinking Water Directive further emphasises the role of politics in the
debate about subsidiarity, as discussions focussed around the specifics of legislation, rather
than achieving better governance as a whole.*®' Subsidiarity has been described as a ‘two-
edgeglzzsword’ which can cut against action at both the EU level and at the member state

level.

Others believe that subsidiarity offers a powerful tool for achieving coherent allocation of
governance responsibilities in the EU.** As the role of decentralised governance becomes
increasingly accepted in environmental management, more emphasis has been placed on the
importance of the application of subsidiarity in assigning tasks across a number of levels of
government.®®*

In support of the values of decentralisation, Bermann notes that while subsidiarity promotes
strong, central political unity when necessary to advance policy ends, it also promotes the
advantageous benefits of localism whenever possible.*® It is important to note that
environmental problems require different solutions in different localities. Soils, vegetation,
groundwater hydrology, atmospheric conditions and a number of other factors will vary from
place to place and will influence how a particular problem is solved.’® A governance framework
that incorporates the principle of subsidiarity would allow these factors to be considered on a
case-by-case basis.*’

The principle of subsidiarity has also been used in other parts of the world with varying degrees
of success. For example, the principle of subsidiarity was applied less formally during the
installation of an irrigation system in the Gal Oya district of Sri Lanka and the democratic
election of local governments as recipients of decentralized management rights in Mali and
Uganda. The latter was less successful, as restrictive management plans effectively acted to
“re-recentralise any autonomy implied by the transfer of rights.”?

In Russia and Bulgaria, local authorities have demanded greater control over the decision
making processes relating to the proposed construction of a number of oil pipelines and other
large infrastructure projects.®®

In Bulgaria, national legislation guarantees, to a degree, the role of local governments in making
decisions in relation to projects that may have an impact on the environment. However, the
national government retains the power to make decisions in relation to pipeline construction
projects. In many cases, broader structural issues have also acted as obstacles to increased
involvement of local governments. For example, a local government that is seen to conflict with
the national government may face budgetary constraints.>*®
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The Russian constitution gives the national government powers that concern the country as a
whole while local governments are given powers in relation to issues of local importance.
Pipeline projects have traditionally been considered issues of national importance and therefore
are beyond the scope of local governments. The Russian constitution specifically empowers
local governments to implement local budgets and introduce local taxes, meaning that Russian
local governments are less dependent on national funds than Bulgarian local governments.>®’

In Australia, the adoption of the Regional Delivery Model by the Federal Government involved
the process of decentralizing responsibilities for allocating public funds to practical activities in
natural resource management. Some commentators have criticised the Regional Delivery
Model on the basis that regional bodies are struggling to find workable arrangements for
genuine community-based governance given the size of the regions.* This difficulty is coupled
with the challenge of securing community engagement as the new regional bodies are seen as
remote from the ‘real’ community.>®

The distribution of power under our constitution between the commonwealth and the states and
the fact that local government is not recognised in the constitution are significant challenges to

delegating decision making power. Through its new regional planning process, the Queensland
Government is “giving greater autonomy to local government to ensure that communities have a

real say in their future”.”®

Dispute resolution mechanisms

Alternative dispute resolution (ADR) is a mechanism for negotiating and resolving disputes once
an issue has already come to a head. While this study is primarily interested in mechanisms for
facilitating the involvement of citizens in decisions that affect their lives before a dispute arises
through assessment and planning processes, ADR is an important mechanism for resolving
land use conflicts.

The flexibility of ADR makes it an appropriate method to deal with large scale public policy
disputes.®® There are usually multiple parties involved in environmental and land use disputes
and ADR can be effective in bringing all these parties to the discussion table and narrowing the
issues in dispute and promoting resolution of the conflict.>*

The following points emphasise some of the issues with using ADR for large scale public policy

disputes:

¢ the fact that people other than those participating have a stake in the outcome means that
the discussions cannot be undertaken with the same degree of confidentiality and discretion
as in private disputes;>*’

e when the dispute involves conflicts over major environmental issues,*® the idea that once
decisions are made they have irreversible consequences for the wider community needs to
be accepted and incorporated into discussions;*

¢ there are normally more than two parties involved and previous case studies have shown
that parties frequently make unexpected alliances. This indicates that representatives of
groups involved in the dispute need to maintain open and frequent contact with their
reference group;>*

¢ in environmental disputes in particular, the economic and political context is constantly
changing;*"’

e the government’s involvement can change the course of an ADR dispute, particularly where
the ADR process is government funded;>*?

¢ the mediator’s role is to guide the parties through the process and facilitate communication
between them:;>*®

e mediators can raise ideas or ‘soft’ proposals but the power to make decisions remains with
the participants;>** and
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¢ the role of experts in ADR can take many different forms. However, it has been suggested
that the best position for experts in the ADR process is as consultants to the group as this
allows all participants equal access to the expert.>*

The following are examples of public ADR processes:

e The Conondale Range Rezoning®* was a dispute that arose when the government pledged
to double the area of national park in Queensland. A Zoning Working Group was convened
over a six month period with various stakeholders. This dispute was the first time that all
interested parties worked together to resolve important land use issues in Queensland.
Mediators from the Queensland Government Community Justice Group met with each group
individually to build confidence before undergoing the formal mediation process. The
participants stated that the process allowed everyone to maintain focus and draw together
ideas for clarification and testing.>*’ After the mediation process, the parties to the dispute

noted that they had an improved relationship and could communicate better so as to avoid
future conflict.>*®

e The Paddington dispute involved a long-term, very public conflict between the Brisbane City
Council and the local community concerning a draft Development Plan for Latrobe and Given
Terraces, Brisbane. The Council formulated a new Area Plan in partnership with the local
community. To assist community participation in the process the Council engaged an
independent facilitator and mediators from the Queensland Government Community Justice
Group. A wide range of community interest groups were represented in the joint working
group that was formed. A number of meetings were held over six months, by which time a
draft development plan was agreed to by all.>*°

e The Tasmanian Forests Statement of Principles to Lead to an Agreement was negotiated by
a number of conservation and forestry groups including Timber Communities Australia,
various forestry unions, Environment Tasmania and the Tasmanian Wilderness Society.550 In
December 2010, Bill Kelty AC was appointed as an independent facilitator to assist the
parties to progress the negotiations.*®' Several environmental groups withdrew their support
for the negotiations on the basis that the Tasmanian Government failed to implement the
interim outcomes that had been agreed.**® The Statement of Principles was also criticised
for its limited focus on public land and for imposing further limitations on the forestry
sector.>>® More recently, attempts were made to reach agreement on the future of
Tasmanian old growth forests, and on 30 April 2013, the Tasmanian Parliament passed the
Tasmanian Forests Agreement into law after decades of conflict.

Questions for discussion

Q5.5: Would a formal large scale Alternative Dispute Resolution (ADR) process assist in
developing a more comprehensive approach to land use conflicts?

Mechanisms for participation within representative systems

Community advisory committees (CACSs) are formally appointed groups of people with a wide
range of expertise and networks regarding a particular matter.*** The role of a CAC is to advise
the government on an issue from a community viewpoint.>*® Although CACs do not have
authority to make binding decisions because they are merely an advisory body, they do have
the ability to influence decision-making through their advice to government.>*®

Arnstein argues that CACs can be an illusory form of participation if there is only a one way flow

of information with the government seeking to educate, persuade and advise the citizens and
not the reverse.>”’
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The benefits of CACs include:

meetings are generally open to the public and participation in the discussion is encouraged
as time allows;>*®

citizens have the opportunity to learn the technical information relating to the project before
they comment;>*®

participants can engage in discussions with a number of other stakeholders, either internally
as part of a committee or externally with other organised interest groups;*® and

generally effective in terms of obtaining information from third parties and conveying that
information to the public.*®’

Some of the problems with CACs include:

the broad range of interests represented can result in a number of conflicts in relation to
data, interests, structures, values and relationships;>®?

although they are intended to represent the public, in practice participants may not be
representative in terms of income and education;** and

their effectiveness is limited by the ability of participants to reach common goals and

maintain interest in the issues being discussed.*®

Some examples of CACs include:

A CAC model was put in place under the Murray Darling Basin Ministerial Council and
continued under the Murray Darling Basin Authority (MDBA). The Ministerial Council
appointed a group of people with a wide range of expertise.”®® The Murray Darling Basin
Agreement which was signed by the Commonwealth, New South Wales, Victorian and South
Australian Governments in 1987, provided for the appointment of the CAC.>®® The CAC was
composed of 22 members plus an independently appointed Chairman.*®” Members were
appointed for a term of four years and were selected on the basis of their skills, expertise and
networks.>®® The CAC was formed to advise the Ministerial Council from a community
viewpoint on natural resource management issues within the Basin.*®® CAC members did not
represent the Basin community rather they represented an informed cohort of the population
capable of articulating the diverse views, needs and aspirations of individuals and
communities across the Basin.*”® The CAC members came with individual vested interests
that was considered a positive feature as it meant that they could reality test policy initiatives
from the practical perspective of the ‘policy user’. Wellman has argued that the CAC allowed
networking and wider consultation with community groups in the Basin.>”' The CAC which
was continued under the MDBA now has two community committees — the Basin Community
Committee and Subcommittee. The Basin Community Committee provides advice to the
MDBA about the performance of its functions and is composed of members who have
expertise or interest in community, water use, environmental water management and local
government matters. However, the former CAC and Basin Community Committee were not
involved in decision-making and accountability for all decisions still rests with the MDBA.*>"

California’s Tanner Act provides for decisions to be made about the location of toxic waste
facilities through local assessment committees.*”® These committees give input into the
location decisions, although they do not have any decision-making capabilities.*”*
Committees are made up of seven individuals, chosen by a local agency, to reflect the
makeup of the proposed community that will be affected by the proposed toxic waste site.
The committee is made up of three representatives of the community, two representatives of
public interest groups, including environmental interest groups, and two representatives of
business or industry that are affected by the site.*”® The Tanner Act does not have a
consistent record of effectiveness, despite the community involvement in location
decisions.®”’ Its limited successes appear to be due to the technical expertise and support
from elected officials, but also because the community felt that its representatives had a
voice and influence in the decision-making process.’”®

575
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e Section 86 of the Local Government Act (1989) (Vic) allows local governments to delegate
any of its functions, duties or powers to a special ‘citizen committee’ via an instrument of
delegation.’”® Committees set up under section 86 vary in size and formality, and are usually
made up of either technical experts or older members of the community who have the time to
volunteer and be involved on an ongoing basis.*®® A study on citizens committees in local
government in Victoria found that the focus of the committee was on the operation and task
assigned, rather than on the committee being representative of the community, and that a
shift in focus to make the committees more representative of the community may have an
adverse effect on the committee’s effectiveness. *®' Nevertheless section 86 committees still
enable members of the community to become involved in and responsible for decision-
making in their local area and therefore have potential for improving inclusive and
representative community engagement.

e Arecent, local and relevant CAC is the Western Rivers Advisory Panel (WRAP)*%,
established by the Queensland Government in 2012. The WRAP was established to advise
the Minister for Natural Resources and Mines, the Hon Andrew Cripps MP, on “alternative
strategies to protect Western Rivers, while still allowing sustainable developments to
proceed” (including the possibility of “small scale” irrigation), following the Government’s
election commitment to repeal Wild Rivers protection legislation.

The WRAP was comprised of representatives from the following stakeholders:
= 14 local governments

AgForce Queensland

Desert Channels Queensland

Georgina — Diamantina - Cooper Aboriginal Group

Cooper Creek Catchment Committee

= Georgina — Diamantina Catchment Committee

Mining, gas and petroleum interests

= Lake Eyre Basin - Community Advisory Committee

= Lake Eyre Basin - Scientific Advisory Panel

The WRAP met on six occasions in 2012 and 2013, facilitated by officers of the Department
of Natural Resources and Mines, and reported to the Minister in July 2013. The report is
important because it presents the diversity of views of the varied interests.

In addition to the WRAP meetings, the WRAP surveyed stakeholders and some constituents
to outline the natural assets and values of the region worthy of protection, such as access to
surface water, natural flows, water quality, health of aquatic fauna and vegetation and native
pastures and heritage. It also identified issues of concern, such as weeds and pests, weirs,
obstruction by roads to flows, development and petroleum and gas extraction adjacent to
aquatic areas.

Stakeholders ranked the risk associated with these issues of concern and expressed their

views under a number of headings including mapping, consultation, mining, irrigation,

industrial development, etc. The report describes how each of these issues was decided:

= While 51 WRAP members’ responses supported mapping and one disagreed, “there was
a wide divergence of views...as to how the ‘natural assets and values’ that should be
protected...should be defined or mapped” with AgForce against retention of the Wild
Rivers mapping layers and the resources sector highlighting the importance of mapping
integrity.

= The WRAP terms of reference sought alternative strategies to replace the Wild Rivers Act,
which should also reflect the Lake Eyre Basin Agreement. 70 WRAP members agreed,
while 20 disagreed. The resources sector favoured abandonment of the Wild Rivers
terminology and did not support an alternative protective strategy to protect the natural
assets and values that affected the Lake Eyre Basin Agreement.
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= |n relation to large scale mining in and adjacent to aquatic areas, the resources sector,
along with local government and AgForce, supported the power of the Coordinator-
General to override alternative strategies to protect the natural assets of the Basin.

= The resources sector also did not agree that future regulatory changes should not reduce
river protection from large scale mining, did not agree that mining should be prohibited on
floodplains and major tributaries and did not agree that conditions should be imposed to
preclude mining in ‘high value’ areas, against the views of the majority.

= The resources sector did not agree that mining conditions must include no pollution of
river systems. In short, the resources sector had very limited acceptance of the need for
environmental protection.

= |n relation to industrial development adjacent to aquatic areas, all agreed to a risk based
approach, with intensity of regulation being consistent with the scale of activity. However,
local government, AgForce and the resources sector were opposed to any alternative
strategy for protecting the natural assets and values of the Basin reflecting the Wild Rivers
approach to the regulation of industrial development.

= The WRAP was a continuation of the former Wild Rivers Committee, established by the
previous State Government. In evolving into the WRAP, local environmental and some
Indigenous representatives were omitted. The WRAP report states that some members
supported a broader level of representation with the re-inclusion of environmental
representatives. However, the resources sector, local government and Ag Force opposed
this broader representation. That other groups were not invited to return suggests that the
minister intended to exclude the environmental and Indigenous perspective.

= The majority of WRAP participants supported recommendations to introduce protections
to the western rivers basin. The WRAP report suggests that the resource sector was
intransigent on the development of environmental protections similar to the repealed wild
rivers protection framework. As a consequence, some of the protections developed
through the wild rivers process have not been maintained in line with the broader regional
and catchment priorities of the Lake Eyre Basin Agreement.

= |mportantly, the WRAP also recommended that the Minister consider a broader
community consultation program once it has determined an alternative strategy to the wild
rivers model for protection of the basin’s natural assets and values. All members
supported this proposal, except the resources sector. The response of the resources
sector to proposals for protection of the environment makes it clear that in this setting at
least, the sector saw little need to compromise, perhaps because it felt its position was
assured. The panel’s recommendation that it be permitted to continue to meet does not
appear to have been accepted by the minister.

Nonetheless, the WRAP process seemed to enable many of the parties to reach consensus on
a range of issues, resulting in some positive outcomes for the western rivers catchment.

The report demonstrates that the process followed was a good one as the different views were
disclosed in the report, providing transparency that engenders public confidence in its workings.
However, it does not appear from the report, or at least the report does not disclose, that the
panel engaged in rigorous analysis of the science as opposed to a presentation of the views
and opinions of the stakeholders.

Questions for discussion
Q5.6: Are consultative committees a good example of effective participation?
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Participation in planning processes
A CSRM study that surveyed community members in the Surat Basin commented:

One of the biggest challenges in a period of rapid growth is anticipating change so as to prepare
adequately and minimise negative effects. A key argument of many interviewees was that
development of energy resources required more strategic development of infrastructure and
extensive community consultation. This was seen as essential to managing growth in a controlled
way so it does not create a bubble that will burst, as well as to relieve the pressure on local
governments whose capacity to manage the boom has been strained.

The Queensland Government’s draft State Planning Policy provides a new framework for local
councils in developing local planning schemes, establishing the principles of state interest to
guide all Queensland local authorities. However, it is not clear how the planning processes will
evolve at the local levels with ongoing input from the public to ensure that these policies and
plans are living documents.

Land-use and social planning at the regional scale has the potential to guide resource development
decision making, and strategic planning can assist to prioritise actions and coordinate the delivery
of investments across scales ... . In both cases planning should represent a collaborative process,
clearly articulate preferred futures, and have effective links to the EIA and approvals processes.

Under the Sustainable Planning Act 2009, Regional Planning Committees (RPCs) have been
established for Central Queensland, Cape York and the Darling Downs regions to advise on the
content of each of the regional plans. Each RPC is expected to meet four times a year and will
exist for the duration of the time it takes to prepare and launch the final regional plan.’®® The
consultation draft regional plans for the Darling Downs and Central Queensland regions were
released in June 2013 for comment and the final plans were published in October 2013, but the
RPCs for both plans have now been discontinued. Except in relation to conflicting agricultural
and mining interests (see also the Regional Planning Interests Bill introduced on 20 November
2013), it is not clear how the plans will link to the assessment and approval processes in
relation to other concerns and interests.

Regional Planning Committees R
In an advice prepared by the Queensland government in relation to submissions on the Regional Plans, it

was stated that “the interface between resource exploration around population centres is now being

managed through a comprehensive and consultative statutory regional planning framework. no84

Consultation is intended to occur through the establishment of Regional Planning Committees (RPC).

The Sustainable Planning Act 2009 (the SPA) provides the statutory basis for RPCs Under the SPA, the
Minister may establish as many RPCs as the Minister considers approprlate ® The membership of a
designated region’s RPC is decided by the regional planning Minister and is notified in the gazette °A
deS|gnated reglon is a local government area that is prescribed as a designated area under a
regulation.®®” Members of a designated area’s RPC must be either a Minister, a mayor, a councillor of a
local government region, or a person who has the appropriate qualifications, experience or standing to be
a member.*® In relation to an RPC for a region that is not a designated region, membership can be
identified in general or specific terms and it must mclude representatlves of appropriate local
governments, without limiting the scope of possible membership.>® A Iocal government can choose not to
be represented on a RPC for a region that is not a designated reglon

The functions of an RPC for a region that is not a designated region are the functions stated in the RPC’s
terms of reference.®' In relation to a designated region’s RPC, its function is to advise the regional
plannlgr;g Minister for the region about the development and implementation of the region's regional
plan

There is no requirement under the Act about how consultation is to occur and the RPCs will cease once
the plan is finalised. J
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Questions for discussion
Q5.6: Is the Queensland Government’s new regional planning process inclusive and
representative of community views?

Q5.7: Should the new regional planning process include community participation on an on-going
basis?

Q5.8: Does the new regional planning process adequately link with assessment processes?

Q5.9: Is the consultation process sufficient to incorporate community views adequately into
long-term planning of developing industries like CSG?

Q5.10: Table 1 below invites comment on the effectiveness of current participatory
mechanisms.

Table 1: Goals and criteria for evaluating public participation mechanisms.

Please insert any comments that you wish to make in the table below. Think about what level of
assessment/decision making your comments apply (whether existing or proposed stage). For
example, do your comments apply to project specific evaluation, preliminary assessment,
regional assessment of cumulative impacts or longer-term planning?

Goals and criteria®® Comments Level

Educating and informing the public
Has the public been provided
sufficient information to contribute
to deliberations?

Incorporating public values into
decision-making

Did the public processes you
contributed to, provide an
opportunity for people to express
their underlying values?

Was information from the
participation process used to
inform decisions?

In your view, did it have an
impact?

Improving the substantive quality
of decisions

Did the participation mechanism
improve participant satisfaction?
Were new alternatives generated?
Were new facts revealed?

Increasing trust in institutions
Do you have confidence in the
consultation mechanisms and
decision-making processes?

Reducing conflict
Did the participation mechanism
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reduce political or public opposition
to the decision as reflected in
testimony at public hearings or
political debates?

Did the decision lead to less
litigation compared to the
reasonable norm?

Did the participation mechanism
improve or worsen relationships
with other stakeholders?

Achieving cost effectiveness
How much did the participation
mechanism cost you in terms of
time or money?

What costs did the participation
mechanism help to avoid?

Other

Question for discussion
Q5.11: What other criteria or goals would you use to judge the adequacy or effectiveness of the
current participatory mechanisms?
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6. The role of politicians and government in

public participatory processes

6.1 Introduction

In a ‘representative democracy’, elected representatives make decisions on behalf of the
people. The people then hold the representatives accountable through the election process. A
cornerstone of this model is that politicians deliberate in reaching decisions on behalf of the
people. Ideally, deliberation involves deeper consideration of all relevant information and issues,
takes account of different perspectives, and ensures a proposal is rational, affordable and in the
public interest. However, politicians rarely have the time and resources to fully engage with the
debate and heed all informed views before making a decision. In fact, on occasions, their ability
to act decisively even if not fully informed is seen as an electoral positive.

In the last chapter, examples of different deliberative processes in which citizens play a greater
role were examined. The question in this part is what role politicians should play, if any, in those
participatory processes. It is important to consider whether such processes could undermine the
authority and responsibility of elected representatives and government or can enhance the
democratic process.

The role of politicians is central because:

o the deliberative process that underpins democratic outcomes relies on fully informed
politicians making decisions in the public interest, both in the short-term and for future
generations;

¢ politicians at Commonwealth and State levels have broader perspectives than local or even
regional decision-makers, having more interests to balance as their responsibilities grow
larger;

o the party that forms government, advised by the bureaucracy, ultimately has the ability to get
things done through its collective power to pass laws and expend public moneys.

The purpose of this chapter is to draw on some of the examples of direct political involvement in
planning, assessment and dispute resolution in resource development.

These examples show us that:

e Australia does not share the US tradition of sponsored agreements through legislative
reform, and without this tradition, merely promoting the results of community
deliberations may not yield any clear outcomes.

¢ Politicians rarely have the time to deliberate on issues to the extent required, so new
ways are needed to involve them in community discussions that enable them to fully
engage with difficult and complex social issues.

e Government advisory bodies and parliamentary committees are usually just another
means by which politicians source information, often without broad input, rather than
providing a form of deeper engagement between politicians and citizens.

This chapter will look at how politicians have been included in less traditional governmental
processes overseas and in Australia.

6.2 Examples of political/government involvement in collaborative dispute
resolution and planning in the UK and USA

In the United States, government advocacy in land use conflict resolution has accelerated in
recent years®®. Governments there are employing Alternative Dispute Resolution (ADR) type
processes particularly to resolve land use disputes and sponsoring the outcome through
legislation.
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In the UK, there has been a groundswell of support for the “involvement of community leaders,
voluntary groups, neighbourhood residents and civic associations in the policy decisions which
affect their lives...”, in some cases sponsored by political leaders.

US community collaborations

Florida Speaker’s Advisory Committee

Community collaboratives are designed to either advance a shared vision or resolve a
conflict.”® They may result in just the exchange of information or can lead to a joint agreement
or even a commitment to action. One design that a community collaborative model can take is
‘appreciative planning’ that is aimed at achieving common ground among a variety of
stakeholders and articulating a set of shared goals or visions. A highly successful example is
the Speaker’s Advisory Committee on the Future which was initiated by the Florida House of
Representatives in 1987 and contained 45 citizens and seven house members. Over a two year
period, the Committee developed a set of long term issues and goals which were published in
The Sunrise Report>®” The effort led to close to thirty legislative initiatives including a series of
environmental laws.

Forest and Recreation Jobs Act

An ongoing example of a community collaboration being translated into legislation is that of the
Forest Jobs and Recreation Act (FJRA). The FJRA was introduced in the United States Senate
by Senator Jon Tester.”® The Bill originated as three distinct collaborative citizen efforts, that of
the Beaverhead-Deerlodge Partnership, the Blackfoot-Clearwater Stewardship Project and the
Three Rivers Challenge. These projects focused on bringing the community together behind
one common vision for dealing with public lands in Montana. The parties to the discussions
included loggers, conservationists and horseback riders among others. All parties were heard in
the shaping of proposals.

Senator Jon Tester became involved in the project when he recognised the need for better
management of public land in his electorate. He wrote a letter to Paul Babb, CEO of Butte-Silver
Bow County in 2007 indicating that he had followed the Beaverhead-Deer Lodge Partnership for
some time due to his interest in Federal land policy.**® He was encouraged to see such a
diverse group of people coming to the table to discuss forest use policies and believed the
Beaverhead-Deer Lodge forest was large enough for timber harvest, wilderness, livestock
grazing and motorized users. He urged the Partnership to keep up the good work and stated
that he would continue to support the partnership’s collaborative process.

On 17 July 2009, Senator Tester introduced a Bill to Congress, the purpose of which was
promoted as “sustaining the economic development and recreational use of National Forest
System land and other public land in the State of Montana, to add certain land to the National
Wilderness Preservation System, to release certain wilderness study areas and to designate
new areas for recreation.”®® The FJRA was the first bill to propose new wilderness in Montana
in over a decade.®® The bill was re-introduced to Congress in the 112" second session after
being allowed to lapse at the end of the 112" first session. Unfortunately the bill was removed
from inclusion in the Senate Interior Appropriations Bill 2012 and therefore has not yet passed
Congress.®%

The people behind the initial projects worked for three years to develop the bill by meeting with
the public, surveying the potential wilderness locations, modifying proposals and building
community support for it. If passed, the bill will create resource advisory committees to allocate
stewardship timber projects. Conservation-minded groups alongside other interest groups will
be part of the planning process from day one, shaping the direction of forest management.
These stewardship timber projects focus on restoration that will help to bring economic health
back to the industry.
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Owyhee Public Lands Management Act

The Owyhee Initiative Implementation Act (OIllA) was introduced to Congress on 3 August 2006
by Senator Mike Crapo after an eight year collaborative effort launched by the Owyhee County
Commissioners and the Shoshone-Paiute Tribes.®® The legislation had the potential to set a
standard for future public lands management.®® It sought to end decades of public lands
conflict in south-western Idaho and establish a path for future management of the area.
Ranching was to continue while traditional uses and water rights were preserved and
wilderness areas designated.

Senator Crapo became involved in the process when he was approached by the Owyhee
County Commissioners in 2001. He was asked to help mediate discussion that could lead to
collaborative agreement regarding public land management in the county. He met several times
with members of the initiative’s working group who in July 2006 finally reached consensus on
the agreement’s language.

In his speech to Congress, Senator Crapo emphasized the collaborative effort to resolve land
use conflicts of those involved in the process since the beginning — those who lived on or used
the land in Owyhee County. The principal features of the legislation were the development,
funding and implementation of a landscape-scale program to review and coordinate landscape
conservation and research projects, a scientific review process to assist the Bureau of Land
Management, the designation of Wilderness and Wild and Scenic Rivers, the release of
Wilderness study areas and the protection of tribal cultural and historical resources against
intentional and unintentional abuse and desecration. In general, the OlIA was aimed at
preserving public lands for future generations.

While the OIIA has not been implemented itself, President Obama’s signing of the Omnibus
Public Land Management Act 2009 provided a dramatic step forward towards its
implementation.®® The Omnibus Public Land Management Act also set in motion opportunities
for the collaborative effort that produced the Owyhee Initiative Agreement to continue. The Act’s
subtitle is F - Owyhee Public Land Management.*®

There have been many collaborative community efforts that have been championed by United
States congress delegates. The desired result of these efforts is the introduction of legislation to
cement the original proposals and decisions formulated in the collaborative sessions. The
Forest Jobs and Recreation Act as well as the Owyhee Public Lands Management Act appear
to be good examples of bills championed by members of Congress to protect the long-term
public interest and the interests of stakeholders.

United Kingdom

In the UK, interest groups, voluntary organisations and residents groups are more and more
seeking to be involved in policy decisions that affect them. Involvement in decision-making can
occur at all levels, from broad policy and legislative change to local issues and service design
and implementation.

There has been considerable research on and experimentation with different models of
community participation. There is also a large body of literature that discusses the possible
conflict between representative and participatory democracy.

Advocates of such participation argue that it invigorates civic life, improves communities and
decision-making, deepens democratic traditions, balances community views and reinforces
social and environmental equity.
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On the other hand, critics argue that increased participation erodes the position of elected
councillors and representatives, threatens clear lines of accountability and can entrench NIMBY

attitudes.

As discussed in chapter 7.4 of this
paper, the United Kingdom has
introduced the Sustainable Communities
Act 2007 to promote the economic,
social and environmental sustainability
of local communities.®®” While the Act
allows local citizens to promote
sustainability in their communities, it
also acknowledges that the power of
central government and politicians is
necessary to implement these ideas.®®
The Act does this by requiring the
Secretary of State to invite local councils
to make proposals as to how the
government can assist in “promoting the
sustainability of the local
communities.”® Local councils are
required to consult a panel of local
representatives before making the
proposal.®™®

The Act is premised on the idea that
local people will usually know how best
to promote sustainability in their
community. It was introduced because
the existing regime was thought to be a
“top down programme which did little to

~

~

NIMBY

A concern about any public participation
mechanism is that it could be hijacked
by NIMBYs (‘Not In My Back Yard’).
NIMBY is often used pejoratively to
describe people who object to a
development near them but are happy
for it to move into someone else’s
neighbourhood. However, not all
NIMBYs are concerned about the
proposal only if it directly affects them.
Some people described as NIMBYs
look at issues holistically, in the public
interest and for the long-term benefit of
the wider community. To demonise all
critics of a proposal as NIMBYs denies
their right to speak out on issues of
concern, even if a private interest is at
stake. This is especially so when the
planning process is difficult to navigate
or people are excluded for other
reasons.

J

encourage community involvement or ownership of proposals.”'" Many people felt they had no
influence in relation to the decisions affecting their lives. In response to these concerns, the Act
introduces measures to inform citizens about accessing services, consult on local policies and

involve citizens directly in services.®'

The Act allows for any citizen to submit a proposal via a local council. A panel of local citizens

decides which proposals to send on to a national selector body, which makes a further short-list.
The proposals must follow basic criteria in order to be considered. Local councils must also give
notice of their intention to make recommendations and invite suggestions from residents in its
area on measures necessary to promote the sustainability of the local community.®'

The Act was introduced as a Private Members Bill by a Conservative Party member of
parliament, Nick Hurd, after five years of campaigning by Local Works,?'* a coalition of over 100
national organisations.®’® The Act was passed through Parliament with the support of all major
political parties.®'® After the first invitation for proposals in 2008, over 300 proposals were
submitted by 100 local councils. The success of the first round of proposals resulted in
parliament passing the Sustainable Communities Act 2007 (Amendment) Act 2010 to ensure
that the Act would provide for an ongoing process of invitations and proposals.®"’

6.3 Australian examples of political involvement in collaborative mechanisms
Unlike the USA, Australia does not have a tradition of legislation sponsored by individual

politicians. Few private member bills are successful in Australian parliaments. Strong party
discipline ensures that governments dominate and control policy and legislative processes.
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Ministers traditionally have responsibility for placing issues on the pubic policy agenda and for
shepherding policy development through the processes of government and parliament.

There are a number of Australian institutions outlined in this paper, such as the Murray Darling
Basin Ministerial Council, that have been established under direct ministerial control to deal with
specific resource use issues. These are structural additions to the traditional departmental
structures of a standing or temporary nature to focus on particular and potentially controversial
issues. While involving or reporting directly to a minister, they also have a degree of perceived
independence with wider input from non-government appointments to their boards.

NSW Healthy Rivers Commission

The NSW Healthy Rivers Commission (HRC) is another example of one these institutions that
have been established under direct ministerial control to deal with specific land use issues.
More information about HRC is contained in chapter 4.2 above.

The HRC reported directly to the Premier of NSW, who took the commission’s reports to
Cabinet. Each of the Commission’s draft and final reports were published and the subject of
Cabinet consideration. After Cabinet consideration, a Statement of Intent was published
incorporating Cabinet’s decisions on the report, inclusive of the commitments of the
Government and the timetable for implementation. Audits of implementation of those decisions
for the major river systems were also conducted and publicly reported on by the Commission.
However, many of the reports took from 12 to 18 months to pass through the Cabinet process,
both prolonging implementation and demonstrating the need for greater political understanding
of the nature and impact of the reports.

The HRC conducted a total of 11 public inquiries over the eight years of its existence which
covered all of the river systems and coastal lakes along the NSW coast. Some of the larger river
systems were the subject of individual inquiries whilst others were grouped with neighbouring
systems where there was a commonality of issues or communities. When conducting its inquiry
into the Georges River in the Botany Bay System, the HRC circulated a discussion paper
inviting submissions, held public hearings throughout the catchment, held public briefing
sessions for the Commissioner to present their findings, met with institutional stakeholders,
sought independent expert advice on particular technical issues and held specialist workshops
with relevant stakeholders and agency operatives.

On completion of its tasks, the HRC was replaced by the Natural Resources Commission
(NRC). More information about the NRC is contained in chapter 4.2 above.

Darling Downs Regional Plan

In general terms, under s43 of the SPA, the regional planning Minister for the region must
appoint a regional planning committee comprised of a Minister or a mayor or councillor of a
local government of the region or a person who has the appropriate qualifications, experience or
standing to be a member of the committee.

The Darling Downs Regional Planning Committee comprised of a range of stakeholders
including three State ministers, four local members of parliament and six local government
councillors.

This example includes politicians in a deliberative community consultation process. While the
process itself is not open, it has produced a public document, the Darling Downs Regional Plan,
which enables the community to understand the future direction for the darling Downs region.
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7. A model for Queensland?

7.1 Introduction

Overall, the aim of this study is to present ideas to ensure the wise use of all natural resources
for our long-term well-being. Acknowledging the developing law as outlined in chapter 2 and the
problems with the regulatory framework discussed in chapter 3, and drawing on the ideas and
examples canvassed in chapters 4, 5 and 6, this chapter considers whether a new model could
give form to a flexible, speedy and inclusive public participation structure in Queensland that
would address some of the concerns raised by the rapid escalation of resource activity.

The focus of this chapter is on introducing a framework for public participation in strategic and
regional assessment and planning of land and resource use at all stages of the policy and
development process. With an increasingly complex system for the regulation, management
and planning of land and resource use, a mechanism to facilitate collaborations of interested
citizens, politicians and scientists would inject accessible information and transparency into the
public debate.

A balanced inclusive approach would recognise that:

o a range of perspectives will usually lead to better decisions;

o good decision-making is reliant on good information;

o it is in every citizen’s and group’s interest to work together and to play a part in the
solutions needed, as it will save effort, save money and ensure long-term economic and
environmental sustainability;

o public input at a strategic level is just as important as at the local or project level; and

o the exclusion of stakeholders will reduce acceptance and prolong disputation.

Much of the literature points to the failure of ‘top-down’ approaches in solving land use and
environmental problems. Brunner and Lynch propose instead, in relation to climate change,
‘adaptive governance’, which encourages a participatory approach supporting community
solutions “which can be integrated into policies advancing the common interests of various

communities on contested issues”.?'®

While ultimately the government has the authority and power to implement solutions to the
problems and conflicts we face, the inclusion of regional and industry-wide perspectives based
on greater shared knowledge in a structured and collaborative way cannot but help to improve
decision-making.

The question of how participation can be made more effective and ‘meaningful’ has been the
subject of research and debate for many years. Meaningful public participation is often
described as a deliberative process whereby stakeholders engage in discourse about what
outcomes best serve the common good of the affected community.®'

Burton argues that the success of a participation mechanism can only be judged when the
following questions are carefully considered: Who should participate? In what type of decisions?
On what basis?°%

This paper has shown that Queensland has not explored the full possibilities available through
structured collaborative and participatory governance models at a strategic level, and the longer
such attempts are delayed, the harder and more costly restorative action will be, as exemplified
by the Californian CALFED process (see Chapter 5, above).

Few of the participatory examples outlined in this study have any legislative backing. The ideas
discussed here would give a legislative base for a flexible structure to determine terms of
reference, member selection, triggering, timing, resourcing, decision-making, reporting and
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evaluation. These issues are discussed below. While legislation would give structure to such
community participatory aspirations, it should not be so prescriptive as to stifle innovation and
creativity. The framework should be ready to pick up community insight to meet the increasing
pressures and challenges that are faced.

Question for discussion

Q7.1: Would a legislative participatory framework that enshrines a mechanism, participant
selection and processes etc. help us better deal with uncertainty, complexity and emerging
issues as presented by rapid resource development in Queensland?

7.2 What should a participatory model look like?

Based on the examples discussed throughout this paper, a mechanism that involves members
of the community in exploring strategic planning, joint fact finding, dispute resolution and
community restoration should have the following characteristics:

o involve a representative range of informed and interested people, including politicians,
through an inclusive and open selection process;
. incorporate the best available knowledge and information;

o have clear working principles and guidelines and processes agreed by the members to
ensure greater deliberation and to permit the debating or values and views and reaching
decisions as far as possible on a consensus basis;

has participants who are respectful of others’ views and who are willing to compromise;

a focus on producing better policy, planning and achievable outcomes;

is timely;

is properly resourced but cost-effective;

is taken seriously by government and opposition and trusted by the community;

is supported, coordinated and supervised centrally to ensure accountability, transparency
and quality;

incorporates wider views through constituency consultation;

conducts its discussions privately but reports openly;

is facilitated to understand its goals and to work cooperatively towards them;

uses pre-prepared high quality papers including data impacts as the basis of discussion;
provides information, views and reasoning directly to the appropriate decision-maker; and
is evaluated to ensure that identified problems are acknowledged and rectified for future
use.

While such a process will potentially:

engender greater social cohesion;

lead to a more informed community;

lead to better informed decision-makers;

o result in better decision-making, policy and legislation;

it would also satisfy an increasing community aspiration to participate deliberatively in the
decisions that affect them.

Questions for discussion
Q7.2: Some features of a participatory model for strategic policy development and decision-
making are listed in chapter 7.2. Are these appropriate? Can you suggest others?
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7.3 What types of issues should such a mechanism apply to?

If it is accepted that there should be more structured community participation, the next question
to be asked is at what level and in what kind of issue. The research suggests there is a place for
greater public participation in strategic policy development and planning and how and when that
participation is structured is essential for public confidence in it.

There are many potential uses of such a model. It could work effectively for example in dealing
with the long-term viability of an industry, its impact on all stakeholders, an area or region or a
particular issue such as whether a plan is working in light of new information or changes.

The model could also fulfil a strategic assessment role. For example, it could respond to a
discrete issue such as water (water quality; flooding and floodplain protection; aquifer health
and protection; supplies for drinking, irrigation and industrial use; river flows, dams and riparian
protection; aquatic fauna and vegetation health etc.), an issue of major interest to many
stakeholders across Queensland, particularly where it intersects with a spike in development
activity, such as CSG.

It could also assist with the tail end of a resource industry. The boom and bust nature of our
economy is rarely well-managed. As the mining industry suffers from a slowdown in the
demands for our resources from Asia, a number of big miners are withdrawing from less
profitable ventures. While there is industry confidence that this slowdown is temporary, no-one
has a certain picture of what the future might hold. When a mine, often the biggest employer in
a town and region closes, there are significant impacts on the community. These impacts are
rarely appreciated when the operation commences, the demand is high and the business
booming. The recent winding down of mining in the Queensland towns of Dysart®' and
Collinsville are examples of how communities can be severely impacted by such changes.

Therefore, the types of issues that this process might help government include:

e planning and assessment, early in resource development at a strategic, regional and
sub-regional level;

e when impacts of development become known in the course of a development or
industry-wide;

e resource development disputes,

e project/industry de-commissioning and restoration, or

e acombination of these.

Transparent terms of reference are vital for public confidence. If the terms are too narrow and a
predetermined outcome is invited, then more creative and innovative solutions to competing
interests will be unachievable. Discussion and innovation should be encouraged but it is equally
vital that the process is time limited and task oriented, although able to be re-instigated when
necessary.

Questions for discussion
Q7.3: What current or emerging resource and land use issues do you think would be suitable for
a strategic level public participation mechanism to help resolve competing values and interests?

Q7.4: Is it politically realistic to expect that a government would be willing to give a participatory
structure a broad value reference to consider?
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7.4 Who would participate and how would they be selected?

As a growing number of people want a say in the issues and decisions that affect them, and
believe that their elected representatives are unable to represent them with sufficient depth in
these increasingly complex issues, there needs to be ways to determine who is interested, who
is affected, and who should represent them in an engagement.

In the CSG issue, it is relatively easy to determine who would be appropriate stakeholders:
farmers and farmers’ organisations, miners and miners’ organisations, conservationists and
environmental organisations, Indigenous representatives, federal, state and local governments,
community and business groups.

While there are also likely to be some interests in common, these stakeholders have particular

interests at stake:

o farmers’ land will be accessed and used by the miners, impacting on farmers’ livelihood,
long-term use, land values and amenity;

o farmers groups have an interest in their members’ welfare, profitability and farming
sustainability;

¢ miners have commercial interests;

e miners’ groups have an interest in the viability and profitability of their industry;

e conservationists and environment groups have an interest in the protection and conservation
of biodiversity and habitat, and environmental and community health;

¢ Indigenous people have an interest in cultural protection, economic development and
community development;

e community and business groups have the health and welfare of their community and social
and commercial security;

e researchers have an association, knowledge and expertise in the area,;

o federal, state and local governments have a range of interests from food and energy security
and economic development to environment protection, social diversity, employment, amenity
and community harmony; and

e governments can also have a political self-interest, such as the need to obtain revenue to
reduce debt, to appear to act decisively and to represent their political constituents.

It is often out of a clash of interests and views that new ideas are found and compromise can
frequently lead to benefits for all parties.

Stakeholder selection
Burton notes:

“In situations where it is more important that issues are explored in depth only a few will be able to
participate and the key question becomes which method of selection should we choose? We need
to remember also the difference between selecting people because they are representative in
some way of a larger population and selecting people to act as representatives of others, with all
the obligations of communication and accountability that go with it.**

For there to be public trust and confidence in these processes, stakeholder selection must be
broad based, not weighted in favour of any particular perspective, even a perspective within a
stakeholder group. For example, where a river system is under consideration, the agricultural
perspective has to be represented by landholders at the top and bottom of the river system.

An essential aspect of stakeholder selection is that stakeholders must not only have knowledge
and experience. They must also be selected by their willingness to change their views in the
face of persuasive new knowledge and evidence. Those who are inflexible and unable to
compromise where the weight of evidence is against their position do their case a disservice
and prevent a solution in everyone’s interests.
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All participants’ views should be open and given an opportunity to be justified. There should be
no need for government to groom particular members when selecting participants. Incorporating
a range of stakeholders and views is critical to the success of and public confidence in a
participatory process.

While the Queensland Government appears to be trying to facilitate dialogue between
stakeholders and with assessment and planning authorities, it has failed to dampen a range of
local and regional concerns by excluding some key stakeholders.

Stakeholder selection can be determined by:

e being affected by and having an interest in the issue, whether direct or indirect and the level
of that interest;

¢ the legitimacy of their interest — associated by history, prior involvement, geography, locality
or knowledge;

¢ having credibility and visibility, a position of leadership in an organisation or support from and
acknowledgment by others;

e a preparedness to consult with its wider constituency to bring a broad perspective to the
table; and

e a willingness and resources to participate in meaningful discussion and a willingness to
consider compromise in good faith.

While community ‘representatives’ may be ‘unelected’, any challenge to their legitimacy can be

counter-balanced by:

¢ being held to account for their contribution through open processes;

¢ the ability of other mechanisms (court challenges and direct lobbying for example) to ensure
that anyone who wants a say can have a say to correct inaccuracies or misrepresentations;
and

¢ the ultimate decision-making power and authority of government to accept other views and
decide accordingly.

Stakeholders can represent a public or private interest or a mix of public and private interests.
Some stakeholders represent the broader public interest, for the benefit only of the common
good, and seek no benefit for themselves. Others can represent their own interests purely or act
in their own commercial interest while hoping to increase the wellbeing of the broader
community or section of the community. In stakeholder selection, it is important that the
interests the stakeholder represents are clear and stated.

There are examples of stakeholder selection being given a legislative structure. In the United
Kingdom, the Sustainable Communities Act 2007 was introduced to promote the economic,
social and environmental sustainability of local communities (see Chapter 6, above).®*

The Act is not prescriptive about the panels and only requires that there is at least one panel
that is made up of representatives of local citizens.®** This might be a newly established panel,
an existing local consultative panel or a forum which meets the requirements of the Act. Under
section 3(1)(d) of the Act, the panel must take reasonable steps to obtain the views of citizens
from a wide range of backgrounds including young people, ethnic minorities, people with
disabilities, persons over sixty years of age and people with lower incomes. Section 3(2) (a)
requires that the panel must include as far as reasonable members of these categories.
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The Act is complemented by the Local Government and Public Involvement in Health Act 2007
(UK) which amends the Local Government Act 1999 to place a specific duty on local authorities
to involve citizens in the exercise of its function, where it considers appropriate.®*® The
amendments to the Local Government Act 1999 have been criticised for only prescribing
minimum standards for citizen involvement and for not providing how the consultation should
take place.®®' Nonetheless, these type of standards are a positive step towards setting
parameters for citizen involvement in government decision making.

Involvement of politicians

As outlined in chapter 6, it is uncommon for government ministers to do more than ask a

committee or panel to report to them or for politicians generally to consult other than through
informal meetings or through their role on a parliamentary committee. This study has referred to
commentary from a range of sources of the importance of direct political involvement in

participatory mechanisms. It is
important for politicians to hear the
views of all stakeholders, not just their
traditional affiliates and supporters. It is
also important this occurs in a
structured environment, face to face.

By including local councillors and state
politicians, the process is also
potentially a bulwark against corruption
as all participants will be aware of the
basis of participants’ views and the
evidence upon which contributions are
made.

The presence of politicians is also
important as these processes should
also be an insight into the values
behind participants’ views. It is
important that politicians and
governments understand the values
that lie behind the debate, not just the
views of the participants. If stakeholder
selection and meeting procedures are
inclusive and transparent, then the
process should be a fair one.

It is unlikely that ministers would have
the time to participate in a long
process, but their participation should
occur as far as possible. The inclusion
of three ministers in the Darling Downs
Regional Planning Committee shows
that ministerial involvement can occur,
at least in a time limited process. To be
effective and inclusive, appropriate
members of parliament from the
governing party and opposition should

~
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“Integral theory”

Theoretical perspectives may assist in the
formulation of a formal participatory
structure. For example, integral theory
proposes that all things can be considered
and understood from multiple perspectives
and it is only when these perspectives are
integrated that a comprehensive
appreciation of an issue can be
achieved.®® Proponents of integral theory
have developed a number of practical
models and frameworks aimed at ensuring
that all perspectives are integrated to allow
a comprehensive appreciation of an issue.
These models have already been applied to
several land use conflicts. For example, in
the Slocan Valley in British Columbia, an
integral approach was taken to a
community forest project. °° There were
historical tensions between a number of
stakeholders such as loggers, miners,
farmers and environmentalists and the
government had tried several times to find
a workable solution.®®” An integral theory
approach recognised and honoured the
diverse perspectives about the forest and
that any long-term solution would have to
integrate the many conflicting views.®*® This
approach resulted in a solution which was
supported by the majority of the
stakeholders.®*

~
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actively participate. If politicians take the process seriously, openly and collaboratively, then

other stakeholders will likely follow suit. In such a climate, disputation is likely to be minimised.

The involvement of politicians would also give participants confidence that their views have

been heard.
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Inclusion of expert scientific knowledge

The climate change debate has exposed the disregard and even hostility some people have for
science. This is perhaps in part because it is complex and not readily understood by people
without a scientific background. It also appears to be the result of the politicisation of science.
This underscores the importance of good science being available, but in a form that is
accessible to interested participants.

There are also many grey areas in science, which require considerable research and analysis,
often without reaching a conclusive view. It requires imagination and hard discussion to reach
an acceptable shared understanding.

The research shows that scientists have to be part of the discussion, not an adjunct to it where
they are only present to provide commentary on points of uncertainty or fill knowledge gaps.
The science should enable participants to understand what is being considered and should be
open to informed debate, as scientific views can differ. This is an essential precursor to any
attempt to resolve competing values and positions.

High-quality information is critical to full and proper deliberation. While there are many sources
of good information, the inclusion of scientific discipline, knowledge and experience, tempered
with good quality local knowledge, is the best way to ensure that appropriate decisions are
made.

The courts have developed rules for the presentation of expert evidence, both by the parties
themselves and court appointed experts. While court rules are technical and prescriptive, they
may give guidance in developing a less formal methodology for including scientific evidence into
a participatory forum.

It is also critical that all stakeholders, including politicians, have direct contact with scientists and
other local knowledge sources, so that all participants can question and challenge their
assumptions.

Questions for discussion
Q7.5: How would you ensure that the participation structure was representative of all interested
stakeholders?

Q7.6: Is it realistic to expect a politician to openly participate in such a process?

Q7.7: Would direct involvement of politicians improve decision-making and deepen our
democratic processes or erode our democratic traditions and threaten lines of accountability?

Q7.8: Could theoretical perspectives such as integral theory inform the decision-making
process? What other theoretical perspectives might be instructive?

7.5 How would the mechanism be triggered?

As shown earlier, some consultative mechanisms are triggered by the proponent, landholder or
government. The trigger for higher policy and strategic deliberations should be retained by
government to give it public legitimacy. However, if a clear structure is in place, then community
pressure should be enough to trigger a political response. A participation framework could
include specific indicators to be reached for the legislative trigger to be invoked.
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Question for discussion
Q7.9: Do you have suggestions for triggering a participation mechanism?

7.6 How much time should it take?

A possible concern of some stakeholders could be the time such a process would take.
Proponents want to get their projects off the ground quickly. Stakeholders may fear that a new
community participation model would prolong project development, increase costs and impact
negatively on profitability.

However, as the timescale in Figure 2 shows, with CSG there has been a considerable period
from conception to the start of actual mining, often due to catch up regulation, piecemeal
negotiations with existing individual stakeholders, the complexity of the EIS, and governments
having to make decisions to approve or not approve a project in an atmosphere of conflict
between competing groups. If a public participation mechanism is considered appropriate for
balancing social, environmental and economic interests at a strategic level, the process would
be unlikely to stymie individual projects and, particularly if commenced early in the planning or
approval process may speed up decision-making and increase the likelihood of wide public
acceptance of the outcome.

A requirement could be built into the process that steps are taken at appropriate times. The
NSW Healthy Rivers Commission, for example, was less demanding on commercial and
community participants in the long-term (see chapter 4, above). Many of the examples outlined
in this paper took considerable time to find solutions to the problems they were established to
fix. But ultimately, a clear structure could also include a timetable for reporting and for the
government to respond.

A process could be timed to coincide with non-sitting terms of political representatives and
spaced so that all participants could participate without too much disruption to their normal lives.
This would apply equally to citizens, groups and proponent representatives, giving them
sufficient time to prepare and consult between stages in the process.

A mechanism for collecting and translating timely scientific and other information could also be
part of the structure.

If the structure is suitable, particularly if there is a flexible system for gathering and agreeing on
the science, for resourcing community participants, for setting clear agendas and timelines, and
for properly informing and engaging participants, then project approval processes should be
more streamlined.

Question for discussion
Q7.10: Do you think a structured participatory mechanism could occur in a timely way?

7.7 How would such a mechanism be funded?

For proponents, the cost of their participation would be factored into the cost of the
development. The general experience of participatory bodies is that most participants see
representation as a public duty.

However, a process that involves interested citizens can be exhausting and costly to them and
thus limit their ability to fully contribute, particularly if it involves considerable time.
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Consideration would therefore need to be given to providing financial support for some
participants in order to promote broad-based public participation.

If the remuneration was too high, some participants might only participate for the money. If too
low, it would not compensate people for their time. The purpose of adequate recompense is to
draw interest from all relevant stakeholders and secure the best participants.

Concerns that such a process would be too costly also have to be considered. However, it
should not be rejected without trial and evaluation. There are many existing committees, panels
and consultations that people willingly participate in. A more structured program may eliminate
duplication and waste.

The State Development and Public Works Organisation Act 1975 (SDPWO Act) allows the
Coordinator-General to recover from the CSG company the reasonable cost of obtaining advice
or services that the Coordinator-General considers is necessary to decide an application or take
action relating to a coordinated project.®® For example, the Coordinator-General may “seek to
recover from the proponent the costs associated with commissioning an independent report into
a particular aspect of the project proposal that the Coordinator-General considers is necessary
to evaluate the project’s Environmental Impact Statement.”® However, the SDPWO Act only
applies to coordinated projects.

Any legislative framework discussed here could include a similar funding mechanism to require
a company or group of companies and to contribute to the cost of a participatory process.

Most mining operations have sponsorship and donations programs to financially support
community activities such as schools, clubs, societies, community events and natural resource
management. In the presence of multiple mining operations or in partnership with other industries
or organisations an opportunity exists to focus and coordinate these investments to target
community and environment needs and generate the best value for each spend through pooling
resources.®*

In principle, pooling contributions could work to fund a participatory mechanism and the
associated administrative costs.

In addition or alternatively, a surcharge on the royalties that are paid by mining companies or a
percentage of royalties or other development contributions could be earmarked for a fund to
operate the formal consultation structure. This special fund could also be seeded by
government and other private funding to facilitate collaborative research for emerging industries.

Any supporting structures would be relatively cheap to run. For example, a small agency could

be established to coordinate, support and facilitate the process and broker the necessary
scientific expertise from existing institutions such as the CSIRO and universities.

Question for discussion
Q7.11: Do you have suggestions for funding information gathering and participatory processes?

Q7.12: Should participants in a participatory mechanism be remunerated and if so, at what
level?

7.8 How would it report?

For participants to feel that their contribution is worthwhile, they would want to know that the
right person will receive the report of their deliberations. To achieve this, a report prepared
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through the process would have to be provided directly to the relevant minister, or if the
involvement of citizens is given its due recognition, to the premier, particularly if another minister
participates. It would be necessary for the efficacy of, and public confidence in, such a scheme
for the views of the participants to have direct access to the person who would have the power
and gravitas to implement their suggestions. They would want to know why their
recommendations have been rejected in favour of others.

Importantly, if other politicians have been involved directly in the process, the government and
parliament will have access to rich information from and of the process.

Under the Queensland Legislative Assembly’s scrutiny of legislation process, the relevant
Minister is required to write a response to the Committee’s report. A similar process could be
adopted whereby the relevant minister would publish the group’s report and minister’s response
on a separate government website.

Question for discussion
Q7.13: To whom should a participatory mechanism report?

Q7.14: Do you have suggestions for how a participatory mechanism would report its
deliberations to government?

Q7.15: Should the government be required to formally respond to the participatory mechanisms
report?

7.9 Evaluation

Beirle argues that the effectiveness of any participation mechanism can be judged by assessing
the mechanism against a series of social goals, such as educating and informing the public,
incorporating public values into decision-making and improving the substantive quality of
decisions.®®® Beirle identifies a number of issues with public participation mechanisms including
the fact that the literature does not support the idea that effective processes necessarily lead to
better outcomes and that, even when useful and valuable mechanisms exist for involving the
community in decision-making, some goals will still be difficult to achieve.?® However, he
ultimately concludes that:

... having a framework for evaluating participation mechanisms allows us to go beyond seeking
ways to simply increase public involvement and helps us tackle unanswered questions such as
when, how and why it should be used.®’

The importance of defining a process for evaluating the effectiveness of governance
mechanisms from the outset is highlighted by Burton:

Participation matters, but we still do not know as much as we should and could about how it
matters...., but unless we are able to test more systematically the claims made for participation, we
will have to rely on rhetoric more than evidence in making our judgement.638

If a structured and resourced mechanism that involves the community is used, it is also more
likely that a structured process can be used to evaluate its effectiveness. The process should be
determined in consultation with stakeholders and should be agreed on early in the process.

In 7.2 above, the importance of a public participation mechanism having clear goals and being
guided by pre-determined principles and guidelines was stressed. Armed with these goals,
questions can also be determined and information gathered throughout the process to enable
effective evaluation at the end of the process.
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7.10 Conclusion

Of all the public participation examples outlined in this study, none have been underpinned by a
formal common legislative structure for triggering, selecting representation, producing and
considering information, organising and structuring discussion, reporting or evaluation. Most of
the attempts to increase public participation in strategic or regional level thinking have not
resulted in any long-term or permanent structures to facilitate learning and development. There
are many competing and emerging pressures on our communities flowing from many
developments that would be amenable to an experiment in more structured collaborative and
participatory land use assessment and planning in Queensland.
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Appendix 1 — List of questions for discussion

Improving the EIS
Q4.1: Is the EIS process an effective tool for understanding the impact and measuring the risks
of a development proposal?

Q4.2: Is the EIS process an effective mechanism for incorporating community views and
knowledge?

Q4.3: Could the EIS process be improved to include more public involvement in the initial
stages of a development, without significantly affecting the project’s commerciality?

Q4.4: Could an EIS be conducted before a final investment decision is made for a
development? Why or why not?

Q4.5: Who should be responsible for undertaking an EIS and could the EIS be conducted more
efficiently and effectively by an independent body or agency rather than the proponent?

Q4.6: Could a model involving early consultation and capacity building in the ‘review’ stage of
an EIS work in Australia?

Q4.7: Do you have any other comments about improving the effectiveness of the EIS process?

Managing risk
Q4.8: Has the precautionary approach been adequately considered by government when
granting approvals for CSG mining?

Q4.9: Is it realistic to adopt a precautionary approach if the over-arching government policy is to
promote economic development and growth?

Q4.10: Is the use of an adaptive management regime appropriate for all resource development
proposals?

Q4.11: Is the Australian fisheries model a good example of how the precautionary principle can
be applied to other developments/industries within an adaptive management framework?

Q4.12: Would prescribing clear stakeholder engagement principles and processes in
conjunction with adaptive management, be a more workable model for resource developments?

Incorporating science
Q4.13: Are the existing mechanisms for incorporating scientific and other knowledge into
decision-making adequate in Queensland?

Q4.14: Do the existing public consultation mechanisms allow sufficient opportunities for people
to understand the nature and extent of development proposals and their impacts on
communities?

Q4.15: Is a joint fact finding model appropriate for development proposals in Queensland?

Q4.16: What features should a governance mechanism have to ensure that all applicable
research and information is delivered effectively to the public and decision-makers?

Q4.17: Should an independent commission or similar body with the power to collect and

disseminate information be established in Queensland to gather and produce independent and
credible scientific information and advice in relation to resource developments like CSG? Who
would pay for such a body? Could existing agencies such as the CSIRO effectively fill this role?



Q4.18: Could crowd science be used to ensure that landowners and other members of the
public can incorporate their local knowledge into the decision-making process for CSG projects?
If so, how and what technology could be used to facilitate it?

Managing direct and cumulative impacts
Q4.19: Is the current process for assessing and managing cumulative impacts adequate?

Q4.20: Is it realistic to expect that development proponents can adequately assess and report
on cumulative impacts beyond the area and impacts of their own development?

Q4.21: Should the Coordinator-General consider and manage the cumulative impacts of
development proposals in the public interest?

Q4.22: If not the Coordinator-General, who should gather cumulative impact data and report to
decision-makers?

Q4.23: Should the CSG industry play a greater role in cumulative impact assessment by
predicting prospective resource development for a region?

Q4.24: Is the Alberta, Canada Oil Sands process a model that Queensland should adopt?

Q 4.25: Is there a better way to undertake cumulative impact assessment in relation to new
developments, and if so, how should it be funded?

Q4.26: Could a community wellbeing indicators model be adapted for use in the assessment of
the impacts of CSG? If so, how?

Q4.27: What have been/are the direct impacts of CSG mining on you, your family, your
business or your community?

Q4.28: What would be the best way to ensure full public consideration of impacts over the life of
a project?

Community involvement and public participation
Q5.1: Have you been consulted by a CSG company in relation to a CSG proposal? If so, do you
think the process enabled your views to be seriously taken into consideration?

Q5.2: Have the committees or working groups established as part of the CSG industry provided
enough information for you to understand how it affects you and your community?

Q5.3: Could a participatory budgeting model be incorporated into the governance framework in
Queensland to ensure that local communities have a say in how CSG royalties earned by the
Queensland government are spent?

Q5.4: Could any of the models discussed in this paper better protect community and
environmental interests and engage the community in project developments (such as the US
Habitat Conservation Plan, citizen jury or Delbessie Agreement model)?

Q5.5: Would a formal large scale Alternative Dispute Resolution (ADR) process assist in
developing a more comprehensive approach to land use conflicts?

Q5.6: Is the Queensland Government’s new regional planning process inclusive and
representative of community views?

Q5.7: Should the new regional planning process include community participation on an on-going
basis?

Q5.8: Does the new regional planning process adequately link with assessment processes?



Q5.9: Is the consultation process sufficient to incorporate community views adequately into
long-term planning of developing industries like CSG?

Q5.10: Table 1 below invites comment on the effectiveness of current participatory
mechanisms.

Table 2: Goals and criteria for evaluating public participation mechanisms.

Please insert any comments that you wish to make in the table below. Think about what level of
assessment/decision making your comments apply (whether existing or proposed stage). For
example, do your comments apply to project specific evaluation, preliminary assessment,
regional assessment of cumulative impacts or long-tern planning?

Goals and criteria Comments Level

Educating and informing the public
Has the public been provided
sufficient information to contribute
to deliberations?

Incorporating public values into
decision-making

Did the public processes you
contributed to, provide an
opportunity for people to express
their underlying values?

Was information from the
participation process used to
inform decisions?

In your view, did it have an
impact?

Improving the substantive quality
of decisions

Did the participation mechanism
improve participant satisfaction?
Were new alternatives generated?
Were new facts revealed?

Increasing trust in institutions
Do you have confidence in the
consultation mechanisms and
decision-making processes?

Reducing conflict

Did the participation mechanism
reduce political or public opposition
to the decision as reflected in
testimony at public hearings or
political debates?

Did the decision lead to less
litigation compared to the
reasonable norm?

Did the participation mechanism
improve or worsen relationships
with other stakeholders?

Achieving cost effectiveness
How much did the participation
mechanism cost you in terms of




time or money?
What costs did the participation
mechanism help to avoid?

Other

Q5.11: What other criteria or goals would you use to judge the adequacy or effectiveness of the
current participatory mechanisms?

A model for Queensland

Q7.1: Would a legislative participatory framework that enshrines a mechanism, participant
selection and processes etc. help us better deal with uncertainty, complexity and emerging
issues as presented by rapid resource development in Queensland?

Q7.2: Some features of a participatory model for strategic policy development and decision-
making are listed in chapter 7.2. Are these appropriate? Can you suggest others?

Q7.3: What current or emerging resource and land use issues do you think would be suitable for
a strategic level public participation mechanism to help resolve competing values and interests?

Q7.4: Is it politically realistic to expect that a government would be willing to give a participatory
structure a broad value reference to consider?

Q7.5: How would you ensure that the participatory structure was representative of all interested
stakeholders?

Q7.6: Is it realistic to expect a politician to openly participate in such a process?

Q7.7: Would direct involvement of politicians improve decision-making and deepen our
democratic processes or erode our democratic traditions and threaten lines of accountability?

Q7.8: Could theoretical perspectives such as integral theory inform the decision-making
process? What other theoretical perspectives might be instructive?

Q7.9: Do you have suggestions for triggering a participation mechanism?
Q7.10: Do you think a structured participatory mechanism could occur in a timely way?
Q7.11: Do you have suggestions for funding information gathering and participatory processes?

Q7.12: Should participants in a participatory mechanism be remunerated and if so, at what
level?

Q7.13: To whom should a participatory mechanism report?

Q7.14: Do you have suggestions for how a participatory mechanism would report its
deliberations to government?

Q7.15: Should the government be required to formally respond a participatory mechanisms
report?




Appendix 2 - List of acronyms

ADR Alternative Dispute Resolution

AFMA The Australian Fisheries Management Authority

AGL AGL Energy

APPEA Australian Petroleum Production and Exploration Association Ltd

BTEX Benzene, Toluene, Ethylbenzene and Xylenes

CAC Community advisory committee

CALFED California Bay Delta Authority

CCA Conduct and compensation agreement

CMA Cumulative management areas

CSG Coal seam gas

CSIRO Commonwealth Scientific and Industrial Research Organisation

DEEDI Former Queensland government Department of Employment, Economic
Development and Industry

DEHP Department of Environment and Heritage Protection

DERM Former Queensland Department of Environment and Resource Management

DNRM Queensland Department of Natural Resources and Mines

DSDPW Queensland Department of State Development and Public Works

EARC Electoral and Administrative Review Commission

EIA Environmental impact assessment

EIS Environmental impact statement

EMP Environmental management plan

EPA United States Environmental Protection Agency

EP Act Environmental Protection Act 1994 (Qld)

EP Regulation | Environmental Protection (Waste Management) Regulation 2000 (Qld)

EPBC Act Environment Protection and Biodiversity Conservation Act 2000 (Cth)

ESD Ecologically sustainable development

EU European Union

FMA Fisheries Management Act 1991 (Cth)

FJRA Forest Jobs and Recreation Act

GAB Great Artesian Basin

GISERA Gas Industry Social and Environmental Research Alliance

GWP Global warming potential

HCP Habitat Conservation Plan

HRC New South Wales Healthy Rivers Commission

LNG Liquefied natural gas

LMA Land Management Agreement

CSGEU CSG Enforcement Unit

MDBA Murray-Darling Basin Authority

MDB Murray-Darling Basin

NIDR United States National Institute for Dispute Resolution

NRC New South Wales Natural Resources Commission

NWC National Water Commission

PAC New South Wales Planning Assessment Commission

PADR Program on Alternative Dispute Resolution

P&G Act Petroleum and Gas (Production and Safety) Act 2004 (Qld)

QGC Queensland Gas Company

RAG Resource Assessment Group

RRRC Reef and Rainforest Research Centre

RWMP Recycled water management plan

SCLA Strategic Cropping Land Act 2011 (Qld)

SDPWO Act State Development and Public Works Organisation Act 1975 (Qld)

SCL Strategic cropping land

Water Act Water Act 2000 (Qld)

Water Supply | Water Supply (Safety and Reliability) Act 2007 (Qld)

Act




Appendix 3 - Glossary of terms

Collaboration
Working together to achieve agreed objectives.

Collaborative governance
The active involvement of stakeholders and interest groups in government decision-making.

Coordination
Managing the orderly integration of activities.

Governance
A complement to, not substitute for, good, fair and effective government.

Government
The institutions and processes with legitimate authority to make decisions in the public interest
for people within a defined geographical area.

Interest group
An organisation formed to promote the common interests of its members.

Land use governance
The various structures, processes, rules and relationships aimed at assisting governing bodies
and other stakeholders to manage and resolve competing land uses.

Participatory governance
The active involvement of citizens in government decision-making.

Public consultation
A process for communication between government and the community through which both
become informed of the others views and intentions on a public policy issue.

Public interest

The interests of the community as a whole, rather than a private or special interest; the common
good, which includes the interests of those who are marginalised, excluded or unable to
participate.

Public participation
A process where individuals and groups have the opportunity to contribute to and participate in
government decision-making.

Public policy
The broad framework of ideas and values within which decisions are taken and implemented by
government.

Stakeholder
A person or group that is or may be affected by or has an interest in an issue or a decision.
Stakeholders can be just as likely to advocate for change as for maintenance of the status quo.

Strategic assessment and planning
Strategic assessment and planning can occur at the state, issue, industry, policy and program
levels.

Regional assessment and planning
Regional assessment and planning occurs at the regional, industry province or catchment
levels.
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